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ously been dismissed without prejudice by the Clerk of the 
Court under Local Rule 13, in light of the circumstances 
presented in the motion. 


2. Whether the court's action in denying appellant's 
motion to reinstate the suit was an abuse of discretion 
since, in the interest of justice, it had the power under the 
Federal Rules of Civil Procedure to do so. 


3. Whether the court's action in granting defen- 


dant's motion to deny plaintiff's prayer for reinstatement 


was an abuse of discretion, unwarranted and unjustified 
since said prayer was filed within a reasonable time after 
the dismissal without prejudice and made within the statute 
of limitations as far as the action itself was concerned. 
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Timely Made : . 7 A A ns 


The Act Of The Lower Court In Barring Ap- 
pellant's Efforts To Save His Cause Of Action 
Was An Abuse Of Discretion, Since In The 
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The Federal Rules Of Civil Procedure, The 
Appellant Was Within His Rights In Taking 
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— 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order granting the appellee's op- 
position and motion to deny appellant's motion to reinstate an action 
brought by the appellant against the appellee for legal services rendered, 
etc. 


Suit was brought in the United States District Court for the Dis- 
trict of Columbia under C.A. #3382-56 by I. William Stempil against 


Morris Fox for services rendered under an agreement for and in 
| 
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behalf of said Morris Fox, now a vice-president of D.C, Transit, Inc. 
The suit was also founded on grounds of damages caused by the libeling 
and slandering of Stempil by Fox. 


Stempil, as his attorney, and an accredited member of the District 
of Columbia Bar, performed valuable services for and in behalf of Fox 
enabling him to secure a purchaser for the Capital Transit Company and 
at the same time assure for himself (Fox) an important and lucrative 
position with the successor to Capital Transit, in return for which 
Stempil was to receive certain fees as noted in the suit as well as other 
benefits, none of which have been paid to date although often requested 
and often promised. 


This Court has jurisdiction by virtue of Section 1291 of Title 28 of 
the U.S. Code. 


STATEMENT OF THE CASE 


During the latter part of 1954 and through the early part of 1956, 
Morris Fox and I. William Stempil were working toward a common goal, 


that of securing a financially-able successor to Capital Transit and at 


one point, they joined forces with Fox specifically requesting Stempil to 
desist promoting a rival group and remain with him as attorney and ad- 
visor, for which Stempil was promised a position with the new owners 
of the utility and/or a percentage of what Fox would receive as a result 
of his becoming an officer of the new company and further that Stempil 
would share in any benefits Fox might obtain in this transaction. 
Stempil relied on Fox's promises and at Fox's special request, turned 
over all of Stempil's work sheets and papers he had prepared over a two 
year period concerning the workings of Capital Transit along with con- 
fidential reports given him by officers of Capital Transit concerning the 
financial set-up with authorization to release such information to those 
persons Stempil had been working with and who, in Stempil's estimation, 
were able to handle this enormous project. 


3 | 


For a time, Fox and Stempil worked hand in hand but without a 
word of warning, Fox discharged Stempil in March of 1956 when it was 
apparent he had used Stempil's information to his own best advantage, 
libeled and slandered his name among persons with whom Stempil had 
been negotiating and meeting; hurt his professional reputation toagreat 
degree and finally refused to pay him for any services rendered or pay 
him in accordance with the agreed upon plan. No amount of requests 
were heeded and this suit resulted, An answer was filed, pre-trial was 
had, the list of witnesses were exchanged and.on the calendar call, 
Stempil advised the court that the witnesses he wanted to call were not 
available, since most of the important ones were members of Congress 
and this was just one month before election. : 

Judge McGuire refused to continue the case but assured appellant 
that he was still within the statute of limitations and suggested a dismis- 
sal without prejudice. It was debatedand during the hearing it was con- 
ceded by counsel for Fox that a settlement was in the air and perhaps 
could solve this matter. However, the court decided to dismiss the 
action and made it appear as though it was a voluntary action on the part 
of appellant, but a reading of the minutes indicates differently.” Never - 
theless it was dismissed without prejudice and to this day appellant does 


not know who was supposed to prepare the order because in all other 


actions taken, Fox's counsel always prepared the orders. 
In April, 1959, the Clerk of the District Court, pursuant to Local 


Rule 13, dismissed the action without prejudice. 


On the last day of July, 1959, as a result of complications arising 
from physical disabilities suffered by the appellant previously, Stempil 
became wholly incapacitated and on August 7, 1959 was removed to 
Sibley Hospital. On August 8, he was taken to Arlington Hospital by 
Emergency Ambulance suffering from a nervous breakdown along with 
his other disabilities, and later that same day was removed to Doctors 
Hospital where he remained until August 23, 1959. It was determined 
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while appellant was at Doctors Hospital that he was suffering from a 
nervous breakdown, pnemonitis, suspected tuberculosis, uncontrolled 
diabetis and a severe case of diabetic neuritis and osteoarthritis. 


During that stay -on August 11, 1959, - the appellant suddenly 
remembered that the statute of limitations on his suit against Fox would 
run out on August 15, 1959, but being without assistance, without his 
records, wrote out a motion seeking re-instatement of the action dis- 
missed without prejudice by the Clerk in April of that year, and had 
same mailed for him from the hospital. 


The motion was heard by Judge Keech on October 15, 1959 and 
on the appellee's counter motion the Court refused to re-instate my 


action, and issued a final order therein. 


This appeal followed. 


STATEMENT OF POINTS ON WHICH 
APPELLANT INTENDS TO RELY 


1. The appellant submits that the court erred in denying the 
motion to re-instate, since it was in the court's implied power, under 
Local Rule 13 of the District of Columbia, and in the interest of justice 
to do so. 


The court was cognizant of the matter of the Statute of Limitations 
involved in this case and the circumstances surrounding petitioner's ef- 
forts to preserve his cause of action and since no intervening rights had 
been damaged or altered or put to a disadvantage, it was in the interest 
of justice and within the implied power of the Court to re-instate the 
cause of action and treat it in one of many ways;- (1) as a motion to 
toll the statute until plaintiff could prepare a new suit, or (2) a motion 
to set aside the judgment under Rule 60 of the Federal Rules of Civil 
Procedure; or, taking into consideration the appellant's disability 
(3) to treat the motion as a complaint with a right to amend and pay any 
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costs that might become necessary to bring it before the court ina 
proper fashion, i.e.: - special conditions precedent before allowing the 
plaintiff to proceed. 


2and 3. The act of the court in barring appellant's efforts to 


Save his cause of action was an abuse of discretion and an act of injustice 
in not allowing the appellant his day in court when he had a good cause of 
action well pleaded seeking to revive same within the legal limits as far 
as time was concerned, all contrary to the spirit of the Federal Rules 


of Civil Procedure. 


No opportunity was afforded the appellant in the way of relief and 
no effort was made by the court to assist a seeker of justice. The forum 
was closed to him and the record will show that every effort to bring this 
matter up was stymied by the concerted actions of the appellee and the 
rulings of the District Court. 


ARGUMENT 
I 


IN LIGHT OF THE CIRCUMSTANCES PRESENTED IN THE | 
MOTION TO REINSTATE, IT WAS NOT: BEYOND THE LOWER 
COURT'S POWER TO GRANT THE REQUESTED  .©=:-: | 
RELIEF SINCE THE ACTION HAD BEEN PREVIOUSLY 
DISMISSED BY THE CLERK OF THE COURT UNDER LOCAL 
RULE 13 - 'WITHOUT PREJUDICE' - AND THE REQUEST WAS 
TIMELY MADE 


In 76 C.J.S. 619, under the title REINSTATE, there is noted the 
following statement: - "When employed with reference to a law suit after 
dismissal, 'reinstate' means to place it again in the same position it 


enjoyed prior to dismissal" - citing United States v. Green, 107 F, 2d 
19, 22. 


In Borden's Co. v. Baldwin, 293 U.S, 194, 212, 213, Chief Justice 
Hughes speaking for the Court stated: | 


"The facts essential to the(ir) decision should be definitely 
found by the lower courts upon adequate evidence. . . a" 
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How could the District Court in the present case have arrived at 
its decision in light of the circumstances surrounding the application 
and on what evidence, knowing full well that its decision was tantamount 
to a decision on the merits? 


In Hammond v. Schappi Bus Lines, 275 U.S. 164, 170-172; the 
court concluded that ‘even though the case had not been appropriately 
prepared for final disposition, we remanded it for proceeding in the Dis- 
trict Court "with liberty, among other things, to allow amendment of 
the pleadings. This procedure was in accordance with well established 
precedents." (Cases cited.) 


Mr. Justice Stone and Mr. Justice Cardoza in a concurring opinion 
noted: 
"We are in accord with the view that it is inexpedient to 
determine grave constitutional questions upon a demurrer 
to a complaint, or upon an equivalent motion, if there is 


a likelihood that the production of evidence will make the 
answer to the questions clearer." 


Perhaps appellant's cause of action was not that of a grave con- 
stitutional question, but to him it was an important question as far as 
securing justice for himself as guaranteed him under the Constitution, 
and a right to have his cause heard on its merits. 


I 


THE ACT OF. THE LOWER COURT IN BARRING APPELLANT'S 
EFFORTS TO'SAVE HIS CAUSE OF ACTION WAS AN ABUSE OF 
DISCRETION, SINCE IN THE INTEREST OF JUSTICE AND IN 
ACCORDANCE WITH THE FEDERAL RULES OF CIVIL PRO- 
CEDURE, THE APPELLANT WAS WITHIN HIS RIGHTS IN 
TAKING THE STEPS HE DID, AND A DENIAL OF THOSE RIGHTS 
WAS AN ABUSE OF DISCRETION 0 


In Allen v. Corsano, 56 F. Supp. 169, 170, the Court ruled: 


"Plaintiff appears pro se and is the author of his own 
pleadings. * * * In view of these facts the court will 
endeavor to construe the pleadings and plaintiff's conten- 
tions without regard to technicalities." 
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In the instant case, the lower Court should have taken into consid- 
eration appellant's condition at the time the motion to re-instate was 
filed and why same was done in that manner and in the interest of justice 
could have formulated a mode well within the Rules as to how the cause 
of action could be preserved. | 


If your appellant were the attorney for a person other than himself, 
this plea would have to be examined from various angles as to whether or 
not it was the attorney's fault for not following up the claim more dili- 
gently, etc., but having been a member of this Bar for almost 14 years 
and having to come to beg a District Court for relief under circumstances 
that can stand the closest scrutiny, leaves me bewildered and shocked 
and at a loss as to how to approach this problem other than to state that 
from the time of the Calendar call on October 9, 1958 - until the Clerk 
dismissed the action in April of 1959, - your appellant was always under 
the impression that Mr. Fox was truly attempting to settle this matter 
without going to trial. The minutes-offhe October 9, 1958 hearing will 


bear me out. |! 


The fact that I filed the motion to re-instate the action on August 12, © 
1959, three days before the statute of limitations, indicates that up to that 
time, or at least up to the time I entered the hospital I was being lulled 
into the thought that the appellee had good and sincere intentions of carry- 


ing out his promise to settle this matter. 


I recall Judge McGuire in his insistence to dismiss without pre- 
judice that I didn't need the witnesses I claimed I wanted to testify in my 
behalf, because the record of the public hearings would be on file and 
would serve the same purpose. No amount of my pleading did any good 
and his persuasiveness overwhelmed me where I gave in and agreed to 
the dismissal, but as the record will indicate, there is no formal entry 
of the action. I took it for granted from the colloquy entered into that 
day that Mr. Colladay would prepare the order. I never prepared one, 
and none has ever been prepared to this day. : 


8 


To plead at this point that if I were not confined to my bed at the 
hospital on August 12, 1959 that I would have filed a new Suit instead of 
the motion to re-instate - is a matter to be determined by this Court with 
your appellant hoping that it will take into consideration my reputation, 
my desire to seek justice for others and now my own desire to see justice 
done in my own behalf. In effect, when I filed the motion to re -instate I 
was seeking the assistance of the District Court in keeping my case alive 
and pleaded so in the motion. 


I ask the Court - in light of the circumstances and my physical 
incapacity at that time - to treat my efforts of those of. a layman - who 
authored his own pleadings and under those facts grant him the relief he 
sought without regard to the technicalities ordinarily required. 


Using the theory behind Peardon v. Chapman, 169 F. 2d 909, where 

the Court ruled that: : 
“Tt is a reasonable inference in view of the circum- 

stances of the case and based on the court's first expres- 

sion that appellant anticipated nothing more drastic than 

a dismissal without prejudice" - 
that when the lower Court denied the motion to re-instate - your appellant 
feels that such action was unwarranted under the set of facts now known 
to the court - and that it would have served the ends of justice better if 
the court had made available to your appellant the several remedies pre- 
viously suggested, i.e.: 


(a) treat the motion as a motion to toll the statute 
(b) treat the motion as a new complaint conditioned on 
paying the costs 


(c) treat the motion as one seeking relief from a judg~- 
ment or order under Rule 55 or 60 of the Federal 


Rules of Civil Procedure. 
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Your appellant does not question the fact that Rule 41 (b) authorizes 
the Court in a proper case to dismiss the complaint for non-compliance 
with an order - but the record indicates that the District Court did not 
regard my action at the hearing sufficiently contumacious in, of itself be- 
cause the dismissal was, in fact, without prejudice, and the record 
actually indicates that the dismissal was without prejudice under Rule 13 
of the Local Rules of Court, and not by any action of Judge McGuire. 


That I did not file a certificate of readiness in the case - IT admit - 
but why should I have gone to that extreme when I was being lulled into 


thinking that settlement was "just around the corner"? 


The fact is - that neither side ever filed a certificate of readiness, 
| 
There is nothing in the record to indicate that the Court - in the 


nor was one ever required under the circumstances. 


proper exercise of its authority under Rule 41(b) could not have demanded 
of the appellant that he abide by certain stipulated conditions or terms as 
suggested by the Court's rulings in Federal Savings and Loan Ins. Co. v. 


First National Bank of Liberty, Mo., 4 F.R.D. 313 and Hydraulic Press 
. Co. v. Williams, White and Co., 165 F. 2d 489, - where the 
opinions indicated that the plaintiff could move for a dismissal upon con- 
ditions stipulated by him. The court stated in those cases that "the court 
may not alter the conditions, but must either grant the motion upon the 
conditions offered or deny the motion. Dismissal will not be voluntary 


if more onerous conditions are imposed.” 


In the Hydraulic case, supra, the court expressed itself thusly: 


"In exercising its discretion to permit dismissal, | 
the court may impose such terms and conditions it deems 
proper and refuse to permit a voluntary dismissal without 
prejudice unless those terms are met." 
Your appellant submits that his case is in point. | 


A dismissal without prejudice was allowed and it was noted that a 
new suit could be filed because it was still within the statute of limitations. 
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Then to have the court on October 15, 1959 deny the relief sought, 
we again Say, was arbitrary, unwarranted and not in the best interests 
of the fair administration of justice in behalf of those litigants seeking 
relief founded on a good cause, well-pleaded and well within the statute 


of limitations. 


Under Rule 60 of the Federal Rules of Civil Procedure I was within 
my rights in seeking the relief I wanted and in the interest of justice, the 


District Court could have granted it. 
The rule itself reads: 


"On motion and upon such terms as are just, the court 
may relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: 
(1)-(5); or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made within 
a reasonable time, * * *. A motion under this subdivision 
(b) does not affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a court 
to entertain an independent action to relieve a party from a 
judgment, order or proceeding, * * *. Writs of coram 
nobis, coram vobis, audita querela, and bills of review 
and bills in the nature of a bill of review are abolished and 
the procedure for obtaining any relief from a judgment shall 
be by motion as prescribed by these rules or by an inde- 
pendent action." 


In that respect, your appellant sought and still seeks the relief 
needed to keep his action alive by referring to this Court's opinion 
rendered in the case of Bridoux v. Eastern Air Lines, C.A. 1954, 214 
F. 2d 207, 93 App. D.C. 369, cert. denied 75 S.C. 33, wherein the 
Court speaking through Judge Fahy ruled: 


"Tt has long been held in this jurisdiction, that an 
application to vacate a judgment is addressed to the sound 
discretion of the trial court, the exercise of which will 
not be disturbed on appeal except for abuse. (cases cited.) 
Rule 60(b) did nothing to change this basic principle, but 
it did bring to bear a more liberal attitude than pertained 
before its adoption (citing the opinion of Mr. Justice Black 
and concurred in by Mr. Justice Douglas in Klapportt v. 
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U.S., 335 U.S, 601, 614, 615) -- that the ‘other reason! 
Clause of 60(b) to which we have referred, -- enables a 
court to vacate a judgment whenever such action ‘is ap- 
propriate to accomplish justice,’ " 


Judge Fahy continued: 


"The discretion which undoubtedly resides with 
the trial judge must be considered with this in mind as | 
well as the principle that '* * * * since courts universal- 
ly favor trial on the merits, slight abuse of discretion in 
refusing to set aside a default judgment is sufficient to | 
justify a reversal of the order.' (citing cases.) | 


"Since no intervening rights appear to have been 
prejudiced, since a good faith defense on the merits 
had been put forward by answer, since no lack of good | 
faith appears in any other respect, and because the 
facts of the case indicate no significant reason for pre- 
cluding a trial on the merits, we think it was improvident 
not to grant any relief whatever * * * this is especially 
so when the provisions of Rule 60(b) - that relief may is 
granted upon just terms, is considered." 


Your appellant has always been under the impression oo the dis- 
cretion should ordinarily incline towards granting rather than denying 
relief, especially if no intenyening rights have attached in reliance upon 
the judgment and no actual injustice would ensue. See, Ledwith v. 
Storkan, 2 FRD 539 and In re Cremida's Estate, 14 FRD 15. 


In Assman v. Fleming, 159 F. 2d 332, the court indicated that 
"equitable principles may be a guide in administering relief. " 
| 


Your appellant cries out for justice and equity here and in good 
conscience knows no reason why the Court below did not apply “equitable 
principles," in the instant case. 


In its report to the Committee revising the Federal Rules, the 
Advisory Committee noted "experience has taught the courts that tech- 
nicalities will not prevent them from remedying injustice." (tay 1954, 
p. 55.) 
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Your appellant submits that he made his application within a reason- 
able time (less than five months after the dismissal without prejudice). 


This is in accord with the Rule. 


As stated in McCawley v. Fleishmann Trucking Co., D.C.N.Y. 
1950, 10 FRD 624 - "The courts in several instances have required that 
the parties seeking relief, such relief show a good claim." This your 
appellant did. 


My plea at the hearing had on October 15, 1959 indicating my 
reasons for the action taken on August 12, 1959 should have been hark- 
ened to especially since the appellee's counsel admitted on October 9, 
1958 before Judge McGuire that there was a possibility of settlement. 
(See case in point Barbe v. Turberville, C.A. 1954, 218 F. 2nd 34, 

94 App. D.C. 335.) 


I know that Rule 41(b) provides me with a certain measure of pro- 
tection as far as a dismissal without prejudice, but Rule 55(c) affords the 
extra rampart of justice needed in my case. It states: 

“For good cause shown, the court may set aside 
an entry of default, and, if a judgment by default has 


been entered’, may likewise set it aside in accordance 
with Rule 60(b)."’ 


The facts would indicate that the dismissal of April 20 was actually 
in the nature of a default judgment in favor of defendant. 


Your appellant following the Rules interprets the action of the Dis- 


trict Court denying plaintiff's prayer to have his cause re-instated as 


one of 2 final decree from which an appeal lies as provided for under 
Rule 54. 


Reciting from Barron and Holtzoff's Federal Practice and Pro- 


ee eee 


cedure, Rules Edition, Vol. 3, page 8, in re Rule 54(a) 


"Under appropriate circumstances a conditional 
judgment’ has been authorized. This may be a judgment 
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which does not become effective unless certain conditions 
are complied with, or which may be defeated, or amended 
by performance of a condition subsequent. It is no bar to 
a second action on the same subject matter unless it has 
become absolute by performance of the condition in the one 
case or failure to perform in the other." (citing In Re Rone 
139 F, 24175, cert den, 64 S.Ct. 1265 and other cases.) 


In Slagle v. United States, 228 F.2d 673, the Court ruled:. 


"Proper practice would suggest that the motion to dismiss 
be over-ruled and that party be given an opportunity to be 
heard and the claim judged on its merits." 


Paraphrasing the Court's opinion therein, -- (to fit the instant 


case): 

"I realize that the cleaning of courts dockets is one of the 
desiderata in the judicial function. But it should not be: 
allowed to become a fetish for it does not rank with the 
raison d'etre of courts-the administration of justice 
based upon a fair disclosure of the facts." 


Aside from the solicitude with which courts normally deal with the 


rights of persons under disability it was manifest on the face of the situa- 
tion that I needed help to be able to prosecute my claim, and it was within 
the power of the court to do so. | 


It is therefore the contention of your appellant that either under 
Local Rule 13, Rule 41(b) or 55 or 60 of the Federal Rules of Civil 
Procedure both dismissals were "conditional" - able to be cured by the 
filing of the new action within the statute or by the motion filed. 


If I had been physically able, I would not have needed the permis- 
sion of the Court to file the new action on August 12, 1959, but it was 
only because of my inability to perform in the capacity of an attorney 
and/or a plaintiff pro se that I sought the relief by the motion to rein- 
state. It was a plea to the Court to recognize my incapacity to function 
in a manner I would ordinarily act and a prayer to help me preserve 
my rights, a right afforded me under the Federal Rules of Civil Pro- 
cedure. 


CONCLUSION 


Your appellant, because of the facts recited and the authorities 
noted, prays that this Honorable Court reverse the decision of the lower 
Court and order the re-instatement of the action or, in the alternative, 
allow the filing of a new action dating it back to August 12, 1959 on con- 
dition that appellant pay the costs inherent to and that the action proceed 
in accordance with the accepted rules of law, all in the interest of justice 
and fair play, and in view of the state of the record when the District 
Court entered the order denying my motion to reinstate the cause of 
action - from which this appeal is taken - and because appellant was 
still within the statute of limitations when such motion for relief was 
made - and because of the proper interpretations placed on the pertinent 
Federal Rules of Civil Procedure cited herein, your appellant prays for 


the relief he needs now to have his cause of action heard on its merits, 


and asks that the action of the lower court be declared inconsistent with 
the fair and proper administration of justice. 


Respectfully submitted, 


I. WILLIAM STEMPIL, Pro Se 


804 Warner Building 
Washington 4, D.C. 


APPENDIX 


LOCAL RULE 13, U.S. DISTRICT COURT, D.C. 


Dismissal for Failure to Prosecute: 
Entry of Default for Failure to Proceed 


(a) Clerk To Warn Dilatory Party; Dismissal Without Prejudice; 


Notice of. Ifa party seeking affirmative relief fails for five months, 
from the time action may be taken, to comply with any law, rule or order 
requisite to the prosecution of his claim, or to avail of any right arising 
through the default or failure of an adverse party, or to file a Certificate 
of Readiness under Rule 11(d), within 6 months from the date the action 
is called on the call of the civil calendar, the clerk shall warn the dilatory 
party by mail that his claim will stand dismissed if he fails to comply 
with this rule, making a note in the docket of the mailing; and if the 
delinquency continues for six months the complaint, counter-claim, 
cross-claim or third-party complaint of said party, as the case may be, 
shall stand dismissed without prejudice, whereupon the clerk shall make 
entry of that fact and serve notice thereof by mail upon every party not 

in default for failure to appear, of which mailing he shall make an entry. 


RULES OF CIVIL PROCEDURE FOR THE 
UNITED STATES DISTRICT COURTS 


Rule 41(b) Involuntary Dismissal; Effect Thereof. For failure 
of the plaintiff to prosecute or to comply with these rules or any order 


of court, a defendant may move for dismissal of an action or of any 
claim against him. After the plaintiff has completed the presentation 
of his evidence, the defendant, without waiving his right to offer evi- 
dence in the event the motion is not granted, may move for a dismissal 
on the ground that upon the facts and the law the plaintiff has shown no 
right to relief. In an action tried by the court without a jury the court 
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as trier of the facts may then determine them and render judgment 
against the plaintiffior may decline to render any judgment until the 
close of all the evidence. If the court renders judgment on the merits 
against the plaintiff, the court shall make findings as provided in Rule 
52(a). Unless the court in its order for dismissal otherwise specifies, 
a dismissal under this subdivision and any dismissal not provided for 
in this rule, other than a dismissal for lack of jurisdiction or for im- 


proper venue, operates as an adjudication upon the merits. 


Rule 54. Judgments; Costs. 


(a) Definition; Form, "Judgment" as used in these rules 
includes a decree and any order from which an appeal lies. A judg- 
ment shall not contain a recital of pleadings, the report of a master, or 
the record of prior proceedings. 


(c) Demand for Judgment, A judgment by default shall not 
be different in kind from or exceed in amount that prayed for in the 
demand for judgment. Except as to a party against whom a judgment 
is entered by default, every final judgment shall grant the relief to 
which the party in whose favor it is rendered is entitled, even if the 
party has not demanded such relief in his pleadings. 


Rule 55 Default. 

(a) Entry. When a party against whom a judgment for 
affirmative relief is sought has failed to plead or otherwise defend as 
provided by these rules and that fact is made to appear by affidavit or 
otherwise, the clerk shall enter his default. 


(b) Judgment. Judgment by default may be entered as 
. follows: 


(1) By the Clerk. When the plaintiff's claim against 
a defendant is for a sum certain or for a sum which can by computa- 
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tion be made certain, the clerk upon request of the plaintiff and 
upon affidavit of the amount due shall enter judgment for that 
amount and costs against the. defendant, if he has been defaulted 
for failure to appear and if he is not an infant or eee 
person. 


(2) By The Court. In all other cases the party en- 
titled to a judgment by default shall apply to the court therefor; 
but no judgment by default shall be entered against an infant or in- 
competent person unless represented in the action by a general 
guardian, committee, conservator, or other such representative 
who has appeared therein. If the party against whom judgment 
by default is sought has appeared in the action, he (or, if appear- 
ing by representative, his representative) shall be served with 
written notice of the application for judgment at least 3 days prior 
to the hearing on such application. If, in order to enable the 
court to enter judgment or to carry it into effect, it is necessary 
to take an account or to determine the amount of damages or to 
establish the truth of any averment by evidence or to make an 
investigation of any other matter, the court may conduct such 
hearings or order such references as it deems necessary and 
proper and shall accord a right of trial by jury to the parties 
when and as required by any statute of the United States. 


(c) Setting Aside Default. For good cause shown the 
court may set aside an entry of default and, if a judgment by default 
has been entered, may likewise set it aside in accordance with Rule 
60 (b). | 

(d) Plaintiffs, Counterclaimants, Cross-Claimants. The 
provisions of this rule apply whether the party entitled to the judgment 
by default is a plaintiff, a third-party plaintiff, or a party who has 
pleaded a cross-claim or counterclaim, In all cases a judgment by 
default is subject to the limitations of Rule 54(c). | 


Rule 60. Relief From Judgment or Order. 


(b) Mistake; Inadvertence; Excusable Neglect; | Neglect 
Discovered Evidence; Fraud, etc. On motion and upon such terms as 


are just, the court may relieve a party or his legal representative 
from a final judgment, order, or proceeding for the following reasons: 
(1) mistake, inadvertence, surprise, or excusable neglect; (2) newly 
discovered evidence which by due diligence could not have been dis- 
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covered in time to move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), misrepresenta- 
tion, or other misconduct of an adverse party; (4) the judgment is void; 
(5) the judgment has been satisfied, released, or discharged, or a prior 
judgment upon which it is based has been reversed or otherwise vacated, 
or it is no longer equitable that the judgment should have prospective 
application; or (6) any other reason justifying relief from the operation 
of the judgment. The motion shall be made within a reasonable time, 
and for reasons (1), (2), and (3) not more than one year after the judg- 


ment, order or proceeding was entered or taken. A motion under this 


subdivision (b) doesnot affect the finality of a judgment or suspend its 
operation. This rule does not limit the power of a court to entertain an 
independent action to relieve a party from a judgment, order, or pro- 
ceeding, or to grant relief to a defendant not actually personally notified 
as provided in Title 28, U.S.C., $1655, or to set aside a judgment for 
fraud upon the court. Writs of coram nobis, coram vobis, audita 
querela, and bills of review and bills in the nature of a bill of review, 
are abolished, and the procedure for obtaining any relief from a judg- 
ment shall be by motion as prescribed in these rules or by an independent 
action. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Dec. 29, 1948, 
eff. Oct. 20, 1949.) 


Complaint in Action for Recovery for Legal Services 
Rendered, for Commissions Due and Defamation 
of Character <_< 4 Ss 5 4S 5 3 2 


Minutes of October 9, 1958 


Motion to Reinstate Cause of Action as Provided for 
Under The F.R.C.P, ae SAT Gra ey 


Points and Authorities 


Defendant's Answer and Memorandum in Opposition to 
Plaintiff's Motion to Reinstate Action ee aee 


Memorandum of Points and Authorities in Opposition 
to Plaintiff's Motion to Reinstate Action . 


Order Denying Motion to Reinstate Action, Oct. 15, 1959 


Notice of Appeal 


APPENDIX FOR APPELLANT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


I, WILLIAM STEMPIL 
and 
I, WILLIAM STEMPIL, agent 
for Washington Rapid Transit System, Inc. 
a District of Columbia Corporation 


both of 1123 Warner Building 
501-13th Street, N.W. 
Washington 4, D.C. 


Plaintiffs, | 
v. _ CIVIL ACTION No. 


MORRIS FOX : 3382-56 
B and F Transportation Co. : 
1249 New York Avenue, N.E. 
Washington, D.C 
or 
c/o D. C. Transit, Inc. 
36th and M Streets, N.W. 
(ass't. sec. office) 


Defendant. 


| 
[ Filed August 15, 1956] | 


COMPLAINT IN ACTION FOR RECOVERY FOR — 
LEGAL SERVICES RENDERED, FOR COM- | 
MISSIONS DUE AND DEFAMATION OF CHARACTER 


1. Jurisdiction is based on the fact that this is a civil suit involv- 


ing over $3,000.00 exclusive of costs and interest and that the defendant 
is a resident of the District of Columbia. 

2. Plaintiff is engaged in the practice of his profession as an 
attorney and counsellor at law at 1123 Warner Building, 501-13 Street, 
N.W. in the City of Washington, D. C. 
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3. Between the dates of December 15, 1955 and sometime during 
the month of March, 1956, Plaintiff at Defendant's request performed 
certain legal services for the Defendant in connection with the defendant's 
efforts on behalf of himself and his company, the B and F Transportation 
Company to obtain the franchise for the operation of the transit system in 
Washington, D.C. 

4. That sometime between December 15, 1956 and January 1, 1956, 
Defendant entered into an agreement with Plaintiff as agent and vice- 
president of Washington Rapid Transit System, Inc., duly authorized to 
act for said corporation, wherein the said corporation was to become a 


subsidiary of B and F Transportation Company and in that fashion elim- 


inate all of the other competing groups who at that time were also attempt- 
ing to secure the aforementioned franchise, and for which consideration, 

I. William Stempil personally was to receive for his own services and as 
agent for Washington Rapid Transit, Inc. fifty (50%) interest in any and 

all monies received by the said defendant if he was successful in con- 
summating the transit deal as well as promising the plaintiff an employ- 
ment contract with the new transit company as claims attorney for a 
period of ten years at an annual salary of $20,000.00 a year and a per- 
centage of stock, to be determined at some time in the future after the 

new company was formed. 

5. On July 16, 1956, Plaintiff requested defendant to submit an 
accounting and letter of intention as to what defendant intended to do 
with reference to the previous agreements made between plaintiff and 
defendant. Defendant refused to discuss the matter and advised plaintiff 
that he was under no obligation to him whatsoever and that further, he 
was advised, so defendant said, that the Public Utilities Commission 
members claimed in his, the defendant's presence, that plaintiff was 
a "crack-pot-screw-ball" and that plaintiff ruined the deal for him. 

6. During the month of February or March, 1956, upon visiting 
the District Building to secure from information from the Public Utilities 
Commission, plaintiff was advised by the Commissioners Weston and 
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Hayes that Morris Fox notified them not to give me any further informa- 


tion and that I was not representing him any longer. 

7. When defendant was confronted with this information, he advised 
Plaintiff, ‘What do you care, lay low, I'll take care of you, you will get 
everything I promised, I never go back on my word. Besides Mr. Colla- 
day (E.F. Colladay, Sr.) swings a lot of weight and you don't. Let him do 
the work. I'll take care of you. Just lay low and if anyone asks you if 
you are still connected with me, just say, No comment." 

8. Defendant repaid Plaintiff a sum of money not exceeding $80.00 
for mimeographing work which was composed and agreed upon by both 
parties relating to the merger statement made, by check drawn on the 
Lincoln National Bank during the latter part of December, 1955. 

(Exhibit attached). 

9. Defendant has been dunned for an accounting as to what he is 
getting out of the deal with O. Roy Chalk so that an equitable settlement 
could be made with Plaintiff, but he has ignored all requests to this day. 

10. Wherefore plaintiff seeks damages for professional services 
rendered insofar as having turned over all of his records to the defend- 
ant who used same for his personal advantage, and since no satisfaction 
has been obtained from defendant by plaintiff, and wherefore plaintiff has 
been damaged in his reputation and standing in his profession by the 
slanderous remarks noted previously herein, and for which additional 
proof will be offered at the time of the hearing of this action, and further 
since defendant has failed to live up or honor the agreements made herein 
and noted before, 

WHEREFORE Plaintiff demands judgment against the defendant in 
the sum of $25,000.00 for services rendered, $250,000.00 or fifty percent 
of any sums earned or credited to the defendant as a result of consummat- 
ing the Transit deal, whichever sum is greater, $100,000.00 for defamation 
of character and slander, plus reasonable costs expended in this action, 
with interest thereon from December 15, 1955. The total therefore, that 
Plaintiff seeks is $375,000.00 plus costs and interest, subject to the 
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condition noted herein regarding the sums earned or credited to the 
defendant as a result of consummating the said transit deal. And the 
prayer for judgment is in the aforesaid amount of $375,000.00 plus costs 


and interest subject to the aforementioned condition. 
A Jury trial is demanded. 
[ Jurat dated August, 1956] 


/s/ I. William Stempil 


rn ED 


MINUTES OF OCTOBER 9, 1958 
ON MOTION WITH COURT OF APPEALS 


eT 


[ Filed August 12, 1959] 


MOTION TO REINSTATE CAUSE 
OF ACTION AS PROVIDED FOR 
UNDER THE F.R.C.P. 


Comes now the Plaintiff, pro se, being unable to present this 
motion in person because of being confined to a hospital as a result of 
an auto accident and the injuries suffered therein - along with suffering 
from pneumonia, arthritis, diabetic neuritis and possible tuberculosis 
and prays this Honorable Court to reinstate this cause of action which 
was dismissed without prejudice because at pre-trial and subsequent 
hearings it was indicated that a settlement might be reached - but wasn't - 
and since the dismissal was without prejudice and plaintiff's statute of 
limitations should be protected, this motion as provided for by the F.R.C.P. 
for plaintiff's protection is herewith made, and plaintiff prays that it be 
granted. 

Respectfully submitted, 


/s/ I. William Stempil 
pro se 
1029 Doctor's Hospital 
Washington, D. C. 
also 804 Warner Building, 
Washington, D. C. 
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POINTS AND AUTHORITIES 
1. The Dismissal without prejudice herein. 


2. F.R. Civil Pro. pertaining to dismissals and reinstatements 


on causes dismissed without prejudice R 41-59-60. 
I hereby certify that on August 11, 1959 I mailed 
this motion to Colladay and Colladay Esqs. attys for the 
Deft. at their office of record - (2nd) First Nat. Bank Bldg. - 
1331 G St., N.W., Washington, D. C. via U.S. Mail - Postage 
Prepaid - U.S. Mail. | 
/s/ 1. William Stempil 


I, William Stempil 
1029 Doctors Hospital 
and/or 
804 Warner Bldg., 
Washington, D.C, 
St. 3-1915 or Rep. 7-4600 Ext. 1029 


DEFENDANT'S ANSWER AND MEMORANDUM IN OPPOSITION 
MOTION OF ae REINSTATE ACTION 

The Defendant herein, Morris Fox, by his counsel of Picord herein 
undersigned, having been served with a copy of Plaintiff's "Motion to 
Reinstate Cause of Action as Provided for under the F.R.C.P." mailed 
to them postmarked August 12, 1959, and received by them August 13, 
1959, hereby opposes the said Motion and demands that the same be 
denied. And for reasons therefor he presents: | 

1. This action was filed by Plaintiff, and Summons issued against 
this Defendant, August 13, 1956; and Defendant was served therewith 
August 14, 1956. The Complaint claimed $25,000.00 for alleged services, 
$250,000.00 or 50% of sums earned or credited to this Defendant asa 
result of consummating what Plaintiff calls "the Transit deal" (which- 
ever should be greater), and $100,000.00 for alleged defamation of 
character, plus interest and costs. | 
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2. This Defendant filed herein his Answer to the Complaint, and served 
it on Plaintiff by mailing a true copy thereof to him, on September 4, 
1956; and in his Answer he denied all the substance of the Complaint. 

3. The action was calendared for trial by the Clerk on September 
4, 1956. 

4. On November 14, 1956, Plaintiff filed a Motion for Discovery 
and Production of Documents. Defendant opposed this by Memorandum 
served by mailing November 20, 1956, and filed herein November 21, 
1956. On January 3, 1957, Plaintiff withdrew this Motion. 

5. On January 31, 1958, the Assignment Commissioner issued 
Notice of Pre-Trial set for February 17, 1958. 

6. On February 11, 1958, Plaintiff, who is a member of the Bar 
of this Court, served Notice and Motion to Continue Pre-Trial Hearing 
to March 17, 1958, or later, on the ground he was in the course of employ- 
ing counsel to represent him and the latter would need more time and also 
that he, Stempil, was busy. (Plaintiff has never yet done so.) 

7, On April 9, 1958, the Assignment Commissioner issued Notice 
of Pre-Trial set for April 23, 1958. 

8. On April 18, 1958, counsel undersigned served by mailing this 
Defendant's Pre-Trial Statement on Plaintiff and filed the original herein 
by mailing. 

9. On April 22, 1958, Plaintiff mailed service copy of his Pre-Trial 
Statement to counsel undersigned, which they received April 23, 1958. 

10. Pre-Trial was had April 23, 1958, before then Judge F. Dickin- 
son Letts and Pre-Trial Report made, signed, and filed that date. 

11. On June 21, 1958, counsel undersigned received notice from the 
Assignment Commissioner dated June 20, 1958, that this action had been 
placed on the Daily Assignment of Jury cases for June 23, 1958. 

12. On June 23, 1958, Plaintiff phoned to the undersigned a message 
that his wife was ill and he would go to Court the next day and ask this 
case be continued to Daily Assignment of September 8, 1958. Counsel 
undersigned phoned him a reply the same day (which was received on a 
recorded telephone message) that he would not object. On June 25, 1958, 


7 
counsel undersigned inquired of the Assignment Commissioner's Office 


and learned that Plaintiff's request was in effect granted by then Chief 
Judge Laws who continued the case to the Daily Assignment of September 
8, 1958. 

13. On September 3, 1958, the Assignment Commissioner issued 
notice that a Certificate of Readiness would be required for the case to 
go to trial. | 

14. On October 9, 1958, this case was brought up before Judge 
McGuire on Calendar Call. Plaintiff informed Judge MeGuire he was 
not ready to go to trial and gave reasons which Judge McGuire rejected 
as of no substance; and Judge McGuire, commenting that there would 
still be plenty of time to re-file the action, ruled that he was dismissing 
the case without prejudice and directed Plaintiff to prepare and submit 
an Order, accordingly, after first getting endorsement thereon by counsel 
for Defendant. Furthermore, on the cover of the Court's file of this case 
is Judge McGuire's entry as follows: "Called (to be dismissed without 
prejudice", apparently in Judge McGuire's handwriting, followed by 
rubber-stamped "Judge McGuire". (Plaintiff never ae with that 
direction.) 

15. On March 9, 1959, the Clerk's Office issued and mailed to 
counsel herein the usual printed card 5 Months' Warning Notice of 
Impending Dismissal Under Rule 13 of this Court. Counsel undersigned 
received such notice March 11, 1959. 

16. On April 21, 1959, counsel undersigned received by mail from 
the Clerk of this Court a Notation of Dismissal under the said Rule 13 
that this cause had been dismissed, without prejudice, pursuant to Local 
Rule 13, for failure to prosecute, as of April 9, 1959. Such Notation 
was likewise sent to Plaintiff. 

17. Now, more than ten (10) months after Judge McGuire’ s ruling 
and placing Plaintiff on notice and making entry herein that this action 
be dismissed, and nearly four (4) months after entry of dismissal by the 
Clerk in compliance with Rule 13 of this Court and issuance of notice 
thereof to the parties, Plaintiff submits his Motion to Reinstate. Therein 
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he states that he is now handicapped by impaired health and being 
hospitalized; but he utterly fails to account for his inaction for now 
nearly a year since Judge McGuire's ruling aforementioned and nearly 
four (4) months since the Dismissal under Rule 13. 

It is most strongly urged that, in view of the foregoing, the only 
proper action for this Court is to deny Plaintiff's Motion and thereby 
leave this action Dismissed. 

Respectfully submitted, 


COLLADAY & COLLADAY, 
Attorneys for Defendant, Morris Fox 


By: /s/ D. C. Colladay 
COLLADAY & COLLADAY 
/s/ E. F. Colladay 
/s/ D. C. Coliaday 


1331 G Street, N.W. 
Washington 5, D.C. 


{ Certificate of Service] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFF'S MOTION TO REINSTATE ACTION 


1. Rules 13 and 10 of the Local Civil Rules. 

2. This action is now more than three (3) years old, having been 
filed August 13, 1956. 

3. The present Motion is contrary to this Court's ruling and 
direction to Plaintiff of October 9, 1958. 

4, The Plaintiff's failure to take action to preserve this cause 


has continued for nearly a year [more than ten (10) months] since that 


action of this Court. 

5. Dismissal of this action by the Clerk of this Court pursuant 
to Rule 13 of its Local Civil Rules was proper. 

6. The Plaintiff has ignored, and for five (5) months taken no 
action with respect to, the March 9, 1959, written Warning Notice of 
Dismissal of this action issued by the Clerk of this Court. 


9 | 
7. The Plaintiff has for four (4) months ignored, and taken no 
action with respect to, the Clerk's Entry of Dismissal of this action 
and his written notice thereof. ! 
8. Plaintiff cannot, in good conscience, be permitted by his plea 
of present illness to prolong further this protracted proceeding. 
Respectfully submitted, 


COLLADAY & COLLADAY 
Attorneys for Defendant, Morris Fox 


By: /s/ D. C. Colladay 
COLLADAY & COLLADAY 
/s/ E. F. Colladay 
/s/ D. C. Colladay 


1331 G Street, N. W. 
Washington 5, D. C. 


ORDER 
DENYING MOTION TO REINSTATE ACTION 


This cause coming on to be heard this 15th day of October, 1959, 
upon the plaintiff's Motion to Reinstate Cause of Action, filed herein 
August 12, 1959, with accompanying Memorandum of Points and Authorities 
in support thereof, and the Defendant's Answer and Memorandum in Oppos- 
ition, filed herein August 17, 1959, each shown to be duly served upon the 
adverse party, and the court having read and considered the same and 
having heard in open Court the arguments of plaintiff, pro se, and of 
counsel for the defendant, it is, by the Court, this 15th day of October, 
1959, 


ORDERED that the Motion of the plaintiff to Reinstate Cause of 
Action, filed herein August 12, 1959, be, and it hereby is, denied. 


/s/ Richmond B, Keech 
U.S. District Judge 
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NOTICE OF APPEAL 
Notice is hereby given this 13th day of November, 1959, that 
I. William Stempil hereby appeals to the United States Court of Appeals 
for the District of Columbia from the Order of this Court entered on the 
15th day of October; 1959 denying motion to re-instate cause. 


/s/ I. William Stempil, pro se 


Washington, D.C, 
October 9, 1958 
Before: 


HONORABLE MATTHEW F. McGUIRE 
UNITED STATES DISTRICT JUDGE 


MINUTES OF PROCEEDINGS AT CIVIL CALENDAR | CALL 
(11 A.M.) 
Appearances: 


WILLIAM I. STEMPIL, ESQ, 
(Pro Se) 


COLLADAY & COLLADAY 
Counsel for the Defendant 
PROCEEDINGS 
THE DEPUTY CLERK: Stempil, et al. v. Fox 
THE COURT: This case was pre-tried on the 23rd of Apri. Are 
you ready for trial? 
MR. STEMPIL: Your Honor, may I be heard? | 
THE COURT: Are you ready for trial? 
MR. STEMPIL: I want to make explanation -- 
THE COURT: My question is simple: Are you ready =F if not, I 
will hear -- 
MR. STEMPIL: No. 
THE COURT: Why not? | 
MR. STEMPIL: There are several witnesses in this matter who 
are not in the city at this time. The witnesses are members of Congress. 
THE COURT: Now, this case was continued to the 9th of September. 
MR. STEMPIL: Or the -- 
THE COURT: On motion of the plaintiff, and then it — 43 
MR. STEMPIL: Continued until the 8th of October, and when I 
contacted the -- | 
THE COURT: What are the members of Congress going to testify 
to? This is a contract for legal services. What are they going to testify to? 
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MR. STEMPIL: That I was attorney for Mr. Fox. 
THE COURT: if you have the record of the hearing, you don't need 
Congressmen. If you appeared before a Congressional Committee and 


the record of the Congressional Committee would indicate in what capacity 
you appeared, you don't need Congressmen to testify. 

MR. STEMPIL: At the same time there are other meetings Mr. 
Fox and I had with other members of Congress in the committee room. 

THE COURT: What difference would that make? If you appeared 
before a committee and you were counsel for the Committee, the record 
would indicate in what capacity you appeared. 

This has been here since 1956. 

MR. STEMPIL: Mr. Fox and I were in contact with each other, 
and there is a possibility of settlement, and Mr. Fox notified Mr. 
Colladay. 

THE COURT: Let's hear from counsel on the other side. Is there 
a possibility of settlement, Mr. Colladay? 

MR. COLLADAY: Mr. Fox, when I was talking to him a few days 
ago, said that Mr. Stempil had been in touch with him about the possibility 
of settlement. 

THE COURT: Now, did you contact Mr. Fox? He is your client, 
isn't he? 

MR. COLLADAY: That is correct. 

THE COURT: Why didn't you contact Mr. Colladay? 

MR. STEMPIL: Mr. Fox called about other matters, and I 
advised him. 

MR. COLLADAY: Mr. Fox told me that he said to Mr. Stempil, 
"Well, go ahead and dismiss your case." And that he had told Mr. 
Stempil that he would not pay anything in compromise settlement. So, 
whether Mr. Stempil has some other idea, I don't know. 

MR. STEMPIL: Your Honor, there is a settlement in mind. It 
is not concerning money. It is the consolidation of some other matters 
that may result in the dismissal of this suit. 
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THE COURT: Then Mr. Colladay is not being advised by his 
client as to what this 1s all about. 

MR, COLLADAY: Excuse me, Your Honor, I ae Mr. 
Fox did say to me in our last conversation, just a couple of days ago, 
that there were some matters, legal matters, which he might consider 
getting Mr. Stempil to aid him in. 

MR. STEMPIL: My suggestion, in the interest of justice, Your 
Honor, would be to put this over from the trial at ready calendar. 

THE COURT: Here is the question: The interests of justice are 
combined with the interest of the congested calendar, which is some- 
thing else; we have the case on the calendar -- it's been here Since the 
13th day of August, 1956, and we don't want any part of it unless it's 
going to be tried, | 

THE COURT: He has given the key to the picture. Dismiss it 
without prejudice, and see what happens. | 

MR, STEMPIL: Under 41(b) -- | 


THE COURT: Well, that is what it amounts to, under 41(b). I 
gather from what Mr. Colladay says in rather cryptic terms, Mr. Fox 


hasn't told him the whole story. Go ahead and dismiss your case, but 
make some other arrangement whereby presumably you would be 
satisfied -- 

MR, STEMPIL: Then if I am not satisfied? 

THE COURT: Then you can reinstate. I think if you take the bull 
by the horns and dismiss with the idea that something * * * 

There is the idea of money in the till in the immediate future. 

MR, STEMPIL: Have you got the date of the original suit, Your 
Hmor? | 

THE COURT: August 13, 1956. That is the Date -- Filed -- 
Harry Hull, Clerk. | 

MR. STEMPIL: Well, then, I will be safe if I have to reinstate 
within the Statute of Limitations. | 

THE COURT: What? ! 

MR. STEMPIL: With reference to the Statute of Limitations? 
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THE COURT: You've got until August 13, 1959. 

MR. STEMPIL: | I will ask the Court to entertain my motion if Mr. 
Colladay does not object to dismiss suit without prejudice -- 

THE COURT: Dismiss. I will non-suit you. Without prejudice. 

MR. STEMPIL: Wait a minute, Your Honor. Let me think. 
Don't jump. 

THE COURT: I am not jumping. I have already thought. 

MR. STEMPIL: D.smiss it without prejudice. 

THE COURT: You have thought it out? 

MR. STEMPIL: Yes. 

THE COURT: Does that meet with your tacit or express approval, 
or both? 

MR, COLLADAY: It is all right with me. 

THE COURT: It is all right with him, he says. All right. 


Submit an order. 


MR. STEMPIL: Do you want me to? 
THE COURT: You are the fellow. 


| 6-3-Ea 
| E-M- fix 
BRIEF FOR APPELLEE AND APPENDIX /’°” &— 


IN THE 


United States Court of Appeals 


For THe Disreict or Conran iteditates Cou of Appea 
‘or the 


District of Columbia Circuit 


No. 15,538. "R29 1960 


CLERK 


I. Wiiuum Sremrr, Appellant, 
Morzis Fox, Appellee. : 


Appeal From the United States District Court for the 
District of Columbia | 


D.C. Commapay 
Attorney of Record herein for 
Morris Fox, Appellee. 
_ Cormapay & Cornapay 
1331 G Street, N. W. 
Washington 5, D. C. 
Of Counsel 


Paras or Braox S. Apams, Wasmmrcrox, D. C. 
| 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of Appellee the questions are: 


1. Whether the refusal of the District Court to reinstate 
" Appellant’s action was not properly within its exercise of 
‘a sound discretion and proper, particularly in view of the 


prolonged inattention of Appellant to his cause. 


2, Whether the District Court’s denial of Appellant’s 
Motion to Reinstate his Appeal and its denial of his Motion 
to Reconsider the same were not properly within its exer- 
| gise of a sound discretion and proper, particularly in view 
of the Appellant’s record in this cause of inaction, inatten- 
tion, ignoring, and procrastinating. 


INDEX 


JURISDICTIONAL STATEMENT 
CouNTER-STATEMENT OF THE CASE .....--sseeeeeeeees 
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ARGUMENT: 
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lant’s Brief 
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IN THE 


United States Court of Appeals 
For tHe Disrrict or Couumsia Circuit 


No. 15,538 


I. WrtuaM Stempi, Appellant, 
v. 


Morris Fox, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE AND APPENDIX 


JURISDICTIONAL STATEMENT 


This Court, this Appellee concedes, has jurisdiction of 
this proceeding by virtue of Section 1291, Title 28, U. S. 
Code. 


This appeal has been brought by the plaintiff below from 
a final Order sustaining the Answer and Opposition of the 
defendant below, this appellee, Morris Fox, to a Motion 
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there by Appellant (plaintiff below) to reinstate his action 
against the said Fox for allegedly rendered legal services, 
ete. 


The Complaint below contended for liability on the part 
of this appellee to appellant on account of allegedly ren- 
dered services and for damages for alleged defamation of 
character, libel, and slander. The alleged services were 
asserted to have been rendered pursuant to an agreement 
between the parties, and liability for said services to have 
arisen out of that agreement. The Complaint alleged that 
appellant, a member of the District of Columbia Bar, per- 
formed valuable services for this appellee enabling him to 
obtain a purchaser for the Capital Transit Company, whose 
successor in operation is D. C. Transit System, Ine., and 
at the same time assuring himself an important and lucra- 
tive position with the latter, and that in return appellant 
was to receive certain fees and other benefits alleged in 
his Complaint below, but that none has been paid to or re- 
ceived by him. This appellee, as defendant below, in his 
Answer to the Complaint (App. p. la) asserted that such 
of the alleged services as were rendered were voluntary 
and not accepted; he denied therein any such agreement 
as by the appellant alleged below; and he admitted and 
asserted that he had refused to discuss the matter and 
advised appellant that he was under no obligation to ap- 
pellant; and he denied that he had told appellant, ‘‘* * * 
T’ll take care of you * * * ’’; and in substance he denied all 
other material allegations of the Complaint. 


This appellee not only concedes that appellant is @ mem- 
ber of the District of Columbia bar and acted as his own 
attorney throughout the matters involved here and in the 
Court below and between the parties, but he would empha- 
size this fact and calls to the attention of this Honorable 
Court that the appellant is an experienced member of the 
Bar of this Court and of the Court below and has had wide 
and lengthy experience in active practice in the various 
Courts of the District of Columbia. 
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COUNTER-STATEMENT OF THE CASE 


The background of the controversy presented on this ap- 
peal is of great importance and is summarized as follows: 


In the years of 1955 and 1956 this appellee was engaged 
in efforts, extending over many months, toward negotiation 
and consummation of purchase of all the assets and assump- 
tion of all the liabilities of Capital Transit Company, the 
then operator of public transit facilities in the District of 
Columbia by streetcars and buses, his efforts becoming most 
active in and after February, 1956, and through July 7, 
1956, on which latter date a purchase contract was achieved. 
Tt was necessary that he seek financing of a large portion of 
the ultimate purchase price of $13,540,000; and, to this end, 
he conferred with many persons in Washington, D. C., New 
York City, Chicago, Ill., and several other cities of the 
United States in efforts to arrange the necessary financing. 


But he did not request any services, legal or otherwise, 
of appellant; such services, if any, were volunteered and 
not accepted. Nor did appellee enter into any such agree- 
ment with appellant as the latter alleges. And, to the con- 
trary, when appellant asked him to submit an accounting 
and letter of intention as to what he intended to do (as 
appellant alleges in the Complaint), this appellee refused 
to discuss the matter and advised appellant he was under 
no obligation to him. Nor did appellee acknowledge or 
engage in cooperative venture with or make a deal with 
appellant as the latter alleges. All of the appellee’s deal- 
ings with possible producers of the requisite financing were 
on the express basis that, unless and until the same should 
be timely and acceptably produced to meet the requirements 
of the seller, there should be no deal and no obligation on 
his part. Nor did he grant any exclusive. And before any 
such development, appellee perfected arrangements, on his 
own and: without aid from appellant, for collaboration with 
Mr. O. Roy Chalk, who in July, 1956, with this appellee’s 
cooperation, effected the purchase as aforesaid. 
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Appellant filed this action, and Summons issued against 
this appellee August 13, 1956; and the latter was served 
August 14, 1956. The Complaint claimed $25,000.00 for 
alleged services, $250,000.00 or 50% of sums earned or 
credited to this appellee as a result of consummating what 
appellant calls ‘the Transit deal”’ (whichever should be 
greater), and $100,000.00 for alleged defamation of char- 
acter, plus interest and costs. 


This appellee filed herein his Answer to the Complaint, 
and served it on appellant by mailing a true copy thereof 
to him, on September 4, 1956; and in his Answer he denied 
all the substance of the Complaint. (App. p. la) 


The action was calendared for trial by the Clerk on 
September 4, 1956. 


On November 14, 1956, appellant filed a Motion for Dis- 
covery and Production of Documents. Appellee opposed 
this by Memorandum served by mailing November 20, 1956, 
and filed herein November 21, 1956. On January 3, 1957, 
appellant withdrew this Motion. 


On January 31, 1958, the Assignment Commissioner is- 
sued Notice of Pre-Trial set for February 17, 1958. 


On February 11, 1958, appellant served Notice and Motion 
to Continue Pre-trial Hearing to March 17, 1958, or later, 
on the ground that he was in the course of employing coun- 
sel to represent him and the latter would need more time 
and also that he, Stempil, was busy. (Appellant has never 
yet done so.) 


On April 9, 1958, the Assignment Commissioner issued 
Notice of Pre-Trial set for April 23, 1958. 


On April 18, 1958, counsel undersigned served by mail- 
ing this appellee’s Pre-Trial Statement on appellant and 
filed the original herein by mailing. 
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On April 22, 1958, appellant mailed service copy of his 
Pre-Trial Statement to counsel undersigned, which they re- 
ceived April 23, 1958. 


Pre-Trial was had April 23, 1958, before Judge F. Dickin- 
son Letts and Pre-Trial Report made, signed, and filed that 
date. 


On June 21, 1958, counsel undersigned received notice 
from the Assignment Commissioner dated June 20, 1958, 
that this action had been placed on the Daily Assignment of 
Jury eases for June 23, 1958. 


On June 23, 1958, appellant phoned to the undersigned a 
message that his wife was ill and he would go to Court 
the next day and ask this case be continued to Daily Assign- 
ment of September 8, 1958. Counsel undersigned phoned 
him a reply the same day (which was received on a recorded 
telephone message) that he would not object. On June 25, 
1958, counsel undersigned inquired of the Assignment Com- 
missioner’s Office and learned that appellant’s request was 
in effect granted by then Chief Judge Laws who continued 
the ease to the Daily Assignment of September 8, 1958. 


On September 3, 1958, the Assignment Commissioner is- 
sued notice that a Certificate of Readiness would be re- 
quired for the case to go to trial. 


On October 9, 1958, this case was brought up before Judge 
McGuire on Calendar Call. Appellant informed Judge Me- 
Guire he was not ready to go to trial and gave reasons 
which Judge McGuire rejected as of no substance; and 
Judge McGuire, commenting that there would still be plenty 
of time to re-file the action, ruled that he was dismissing the 
case without prejudice and directed appellant to prepare 
and submit an Order accordingly, after first getting en- 
dorsement thereon by counsel for appellee. Furthermore, 
on the cover of the Court’s file of this case is Judge Mc- 
Guire’s entry as follows: ‘‘Called (to be dismissed without 
prejudice”, apparently in Judge MecGuire’s handwriting, 
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followed by rubber-stamped ‘‘Judge McGuire’’. (Appel- 
lant never complied with that direction.) 


On March 9, 1959, after 5 months’ lapse of action, the 
Clerk’s Office issued and mailed to counsel herein the usual 
printed card 1 Month’s pr ee ae Dis- 
missal Under Rule 13 oe court. Counsel undersigned 
received such notice March 11, 1959. 


On April 21, 1959, ¢ rsigned received by mail 
from the Clerk of: ourt & Notation of Dismissal under 
the said Local Rule 13 that this cause had been dismissed, 
without prejudice, pursuant to that Rule, for failure to 
prosecute, as of April 9, 1959. Such notice was likewise 
sent to plainti : 


Then, more than ten (10) months after Judge McGuire’s 
ruling and minute entry in the record October 9, 1958, that 
the case be dismissed without prejudice, and his placing 
appellant verbally on notice thereat, and nearly four (4) 
months after entry of dismissal by the District Court Clerk 
in compliance with its Rule 13 for failure of appellant to 
act and regular issuance of notice thereof to the parties, 
appellant filed in the court below on August 12, 1959, his 
Motion to Reinstate the action (of which Appellee’s counsel 
received service copy on August 13, 1959). 


Appellee says by way of excuse for his inaction that 
opposing counsel always prepared the Orders. Yet the 
stenographic transcript he filed herein on April 19, 1960, 
shows that Judge McGuire, answering a question by appel- 
lant, specifically told him that he (appellant) was to sub- 
mit the Order. 


Further, he cites that he went into a hospital for a pro- 
tracted stay on July 31, 1959. Yet at that time he had al- 


ready allow ei aor ten (10) months since Judge 
McGuire’s and nearly five (5) months since the 


Clerk’s warning notice of the District Court’s Rule 13 and 
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nearly four (4) months since the Clerk’s entry of Dismissal 
pursuant thereto and pursuant to his continued inaction. 


Thereafter, not until August 12, 1959, did appellant file 
in the District Court his Motion to Reinstate the action. 
Appellee opposed it, and the District Court denied the mo- 
tion and entered an Order accordingly on October 15, 1959. 


On November 13, 1959, appellant filed in the District 
Court his Notice of Appeal from that Order. 


Thereafter, appellant failed to file within time the re- 
quired Bond for Costs on Appeal or a Supersedeas Bond; 
Appellee served and filed a Motion to Strike the Notice of 
Appeal and/or Dismiss the Appeal. Appellant ignored 
this, and on December 21, 1959, the District Court entered 
an Order Striking the Appeal. 


Appellant then moved for reconsideration, and that was 
duly opposed by appellee and on January 11, 1960, was 
denied by the District Court. 


Meanwhile, on December 23, 1959, appellant filed in this 
Court a Motion for Relief from Premature Action, as he 
called it, of the District Court. Appellee opposed that by 
Memorandum in Opposition filed herein. But this Court 
vacated the District Court’s Order Striking the Appeal and 
allowed till January 25, 1960, for appellant to file a cost 
bond in the District Court. And, when that bond was filed 
on that date, this Court allowed this appeal to be docketed 
here and the record on appeal to be filed. 


Since then, appellant obtained until March 28, 1960, in 
this Court to file his Brief on Appeal, which he did on that 
date, and until April 9, 1960, to amend his brief, provided 
he file a Supplemental Transcript of the Record by April 
9, 1960. This he failed to do, not filing the supplemental 
material until April 19, 1960, copy of which reached this 
appellee’s counsel by mail on April 20, 1960. 
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Thus has appellant for more than a year now held out of 
appellee’s reach the dismissal of this action while con- 
structing a record of inaction, inattention, ignoring, and 
procrastinating which should, of itself, compulsively con- 
strain this Honorable Court to dismiss this appeal. 


RULES INVOLVED 


FRCP. “Rule 73 appeals to a Court of Appeals. (a) 
When and How Taken. When an appeal is permitted by 
law from a district court to a court of appeals the time with- 
in which an appeal may be taken shall be 30 days from the 
entry of the judgment appealed from unless a shorter time 
is provided by law, * * * ae 


SUMMARY OF ARGUMENT 


1. The District Court’s refusal to reinstate appellant’s 
action was a function consigned to its sound diseretion and, 
particularly in view of the flagrant and prolonged inatten- 


tion of appellant to his cause and attendant uncertainty for 
appellee, was a proper exercise of that discretion. 


2. The District Court’s denial of appellant’s Motion to 
Reconsider its Striking of his Appeal was a proper appli- 
cation of Rule 73 (a) F.R.C.P. requiring the appeal to be 
taken within thirty (30) days from the entry of the judg- 
ment appealed. 


ARGUMENT 
I 
Comment Upon Certain Statements in Appellant's Brief 


On page 3 of appellant’s brief, in the second paragraph, 
appellant says, ‘‘it was conceded by counsel for Fox that a 
settlement was in the air and perhaps could solve this 
matter.’? Counsel undersigned is the only person thus re- 
ferred to. He has examined his notes made immediately 
after that incident and refreshed his recollection thereof 
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and says that that statement is untrue. He informed appel- 
lant in that conversation that Fox (the appellee) would pay 
nothing, but added that Fox might possibly give him some 
minor legal work to do for him and to be paid for it. 


On the same page appellant says that in April, 1959, the 
Clerk of the District Court, pursuant to Local Rule 13, dis- 
missed the action without prejudice. It is to be noted that, 
before this, the Clerk issued on March 9, 1959, one month 
warning notices to counsel as prescribed in that Rule (that 
directed to counsel undersigned was received by him by mail 
on March 11, 1959, and presumably that directed to counsel 
for appellant reached his address at the same time) and 
that as prescribed in that Rule the Dismissal was entered 
as of April 9, 1959, one month thereafter, the actual entry 
on the docket being made about April 20, 1959, and the 
notice thereof directed to counsel undersigned being re- 
ceived by mail on April 21, 1959. Thus, counsel herein for 
appellant had, by his own statement (page 3 of appellant’s 
Brief) four and two-thirds months after the warning notice, 
and three and one-third months after the notice of the 
dismissal entry, within which to take action to try to save 
his ease before the date he says he became incapacitated; 
but during all that time he did absolutely nothing. Surely 
he has no one to blame but himself. And his aspersion 
upon District Judge McGuire is totally unfounded; for the 
appellant never complied with the Judge’s admonition 
(which occurred on October 9, 1958) to present an Order of 
Dismissal, and the case was not dismissed until six months 
of appellant’s inaction had elapsed (including a month’s 
warning notice) and District Court Civil Rule 13 operated 
to dismiss it. How can appellant now complain of that re- 
sult? And how can this Court in good conscience feel im- 
pelled to rescue him at this late date from a result he, him- 
self, brought on through flagrant neglect of his own cause, 
especially when to do so must of necessity work a gross in- 
equity upon the appellee! 
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It is regrettable that appellant became ill; but that, 
we submit, was not a factor responsible for his failure to 
preserve his cause; he had months in which to move to do 
so before illness overcame him. 


At page 4 of his brief appellant complains that ‘‘the 
Court was cognizant of the matters of the Statute of Limi- 
tations involved in this case and the circumstances sur- 
rounding petitioner’s efforts to preserve his cause of action 
* ©») Indeed the Court was so cognizant—and so was 
appellant, when on October 9, 1958, District Judge McGuire 
took up this case on the calendar call and told appellant 
he was ready to enter a nonsuit but told appellant he would 
have until August 13, 1959, within the period of the Statute 
of Limitations in which to refile his action. Appellant then 
asked for a dismissal without prejudice, and Judge Me- 
Guire assented and directed him to submit an Order accord- 
ingly. (Supp. Trans.) Yet appellant did nothing then or 
thereafter, until months after the Dismissal under Rule 13. 


‘When the ease reached Judge Keech on appellant’s Mo- 
tion to Reinstate the action, ten months had been allowed 
by appellant to pass unheeded and without any attention 
to the case, since the hearing before Judge McGuire. And 
more than nine months of that antedated appellant’s hos- 
pitalization. Clearly Judge Keech was correct in entering 
his Order of August 12, 1959, denying appellant’s said: 
Motion. 


At page 5 of his brief appellant cries out against the 
District Court’s denial of his Motion to Reinstate as being 
‘tan abuse of discretion and an act of injustice in not al- 
lowing appellant his day in Court”. This appellant is and 
was an experienced member of the Bar of the District 
Court. In the light of his conduct of his own case, it ill lies 
in his mouth to make such complaint. What he wanted on 
the bench, apparently, was not an impartial Judge but, 
rather, an advocate. 
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He goes on to charge he was afforded ‘‘no opportunity”’; 
yet he had ten months and did nothing. 


He comes very close to charging collusion between the 
Court and counsel undersigned (appellant’s brief, page 5). 
He chooses to call the Court’s ruling on Motions of appel- 
lee ‘‘the concerted actions of the appellee and the rulings 
of the District Court’. This would seem to mean that he 
considers any ruling adverse to him upon a Motion regu- 
larly prepared and filed by opposing counsel must inher- 
ently be tainted with immorality. That contention verges 
dangerously close upon censurable conduct by a member of 
the Bar. 


II 
Comment Upon Section I of Appellant’s Argument 


Appellee has no quarrel with the definition appellant 
quotes of ‘‘reinstate”’ (appellant’s brief page 5); but that 
and the other quotations of authorities in appellant’s Sec- 
tion I hardly lend support to his contentions in this case. 
He seems to be attempting an argument that his case should 
not have been disposed of except by a full trial on the 
merits. But he fails to show how, under the circumstances 
he created or was responsible for allowing to come into 
being, the District Court erred in its disposition of the 
matter. Appellant should remember, as this writer is con- 
fident this Court is fully aware, that the District Court, 
just as this Honorable Court, is not here dealing with a 
unilateral problem. The appellee has rights to be pro- 
tected, too. And what the District Court did was not un- 
conscionably and contrary to the Rules of Court and the 
law to penalize the appellee herein in order to afford ap- 
pellant special and inordinate relief at the expense of the 
appellee’s rights under the law. 


Appellant further complains (appellant’s brief page 6) 
of the result reached by the District Court ‘‘in the light of 
the circumstances surrounding the application and on what 
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evidence, knowing full well its decision was tantamount to 
a decision on the merits?”’ Appellant has himself to thank 
for those circumstances; and he should well know that he 
created the situation which, according to regular practice, 
forestalled a hearing on the merits and constrained the 
Court to recognize the dead hand of neglect he had himself 
laid on his cause. And the Court had concomitantly a duty 
to this appellee to afford him an end to litigation as pro- 
vided for by the Rules of Court and the law. 


m 
Comment Upon Section II of Appellant's Argument 


Appellant cites (appellant’s brief page 6) and quotes 
from Allen v. Corsano, 56 F. Supp. 169, 170, in such a way 
as to indicate that a court will be solicitous of one appear- 
ing pro se and authoring his own pleadings. He fails to 
state, however, that the party referred to in that quotation 
was a layman untutored in the law. Appellant, of course, 
is an experienced member of the Bar. The cited case has 
no application here. 


Appellant goes on (appellant’s brief page 7) to assume 
a parallel in that he was sick at the time he filed his 
Motion to Reinstate. But this utterly fails to account for 
his letting his case go to dismissal under Rule 13 of the 
District Court in April of 1959 after ignoring the one 
month warning notice thereof by the Clerk of the District 
Court, or his continued inattention and inaction in his 
own behalf for nearly four months more before he went 
into the hospital at the end of July, 1959. If he had been 
representing a client instead of himself in this case, his 
conduct of it surely would have been an invitation to 
liability to his client. 


Even if appellant’s statement (appellant’s brief page 7) 
that ‘‘from the time of the Calendar Call on October 9, 
1958—until the Clerk dismissed the action in April of 1959 
—your appellant was always under the impression that 
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Mr. Fox was truly attempting to settle this matter with- 
out going to trial. The minutes of the October 9, 1958 
hearing will bear me out,’’ be taken at its face, it still is 
not logical reason or valid excuse for this experienced 
attorney’s allowing his cause to be dismissed for want of 
attention, when almost any kind of activity of record, how- 
ever simple, would have served to save it from dismissal 
under Rule 13. And all of this took place months before 
appellant became ill and entered a hospital. 


In his next paragraph (appellant’s brief page 7) 
appellant says that, if he had been acting for someone else, 
his conduct would have to be examined to see if he was at 
fault for lack of diligence; and he goes on to imply that, 
because he has been a member of the Bar for 14 years, 
he should be accorded some special indulgence by these 
Courts. Even if such suggestion had some trace of 
potential worth, it still could not properly be honored; for 
to do so must inescapably be to commensurate extent in 
derogation of the rights of the appellee, a layman entitled 
to the protection of the law. 


In his next paragraph (appellant’s brief page 7) he 
contends that his last minute filing (as he thought) of his 
Motion to Reinstate within the term of the Statute of 
Limitations is an indication of his having been ‘‘lulled into 
the thought that the appellee had good and sincere inten- 
tions of carrying out his promise to settle this matter.” 
(We have already seen there was no such promise but, 
instead, a flat refusal to pay anything in settlement.) But, 
again, we are faced with the facts that appellant is a 
practicing attorney of substantial experience, that he was 
given a one month warning of impending dismissal of 
his action and did nothing, and then a notice of dismissal 
and still did nothing. The fact that months after that he 
was hospitalized cannot wipe the slate clean of his obvious 
neglect. By the time of his supposed last-minute filing of 
his Motion to Reinstate, his case actually had long since 
become the victim of his flagrant neglect. 
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In his last paragraph on page 7 of his brief, appellant 
says of the hearing before District Judge McGuire on 
October 9, 1958, ‘‘No amount of my pleading did any good 
and his persuasiveness overwhelmed me where I gave in 
and agreed to the dismissal, but as the record will indicate, 
there is no formal entry of the action. I took it for granted 
from the colloquy entered into that day that Mr. Colladay 
would prepare the Order. I never prepared one, and none 
has ever been prepared to this day.’’ The stenographic 
transcript of that proceeding fails to show appellant 
yielding to overwhelming persuasion; it shows him making 
a considered choice between two alternatives. And, 
further, it affords no basis for his having taken ‘‘it for 
granted that Mr. Colladay would prepare the Order’’; on 
the contrary, it shows the Court explicitly stated to 
appellant in unmistakably simple and direct language, in 
answer to a direct question by appellant, that he was to 
draw and present the then contemplated Order to Dismiss 
Without Prejudice in accord with the Court’s then ruling. 


In his first paragraph on page 8 of his brief appellant 
insinuates but does not say that he would have filed a new 
action August 12, 1959, instead of his Motion to Reinstate, 
had he not been in the hospital at the time. Even if this 
were so, it still could not explain away his months of 
active practice following the Notices to appellant under 
Rule 13 of the District Court and before his hospitaliza- 
tion, during which he did nothing toward lifting that 
dismissal. 


He goes on in his next paragraph to ask the Court to 
treat his action as that of a layman. But he was not a 
layman; and, if he had had doubt as to the efficacy of the 
course he chose, he certainly could have called in counsel 
to act for him in that instance. Instead, he made a free 
choice, and now he asks this Court to shift to the appellee, 
Fox, the burden of that choice. In the light of all the 
background and circumstances of appellant’s action then, 
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nothing could be more inequitable—and at the sacrifice of 
rights of the appellee, Fox. 


The case cited and quoted by appellant on page 8 of 
his brief, Peardon v. Chapman, 169 F. 2d 909, involved 
a dismissal with prejudice entered after the Court had 
indicated to counsel that a dismissal without prejudice 
was the most severe action that might be expected. The 
appellate court reversed that portion of the judgment. No 
applicability of that case to this one is discernible; it was 
wholly different. Appellant appears to attempt to apply 
it, however, to the denial by the District Court herein of 
his Motion to Reinstate this action, which was filed 
August 12, 1959, and denied October 15, 1959, after the 
case had been dismissed under Rule 13 of the District 
Court in April, 1959, after a month’s warning from the 
Clerk to the appellant, and then an interval of four months 
allowed by appellant to elapse without any action or 
attention to the case by him. 


Appellant goes on (at pp. 8 and 9 of his brief) to suggest 
alternative actions the District Court might have taken, 
but he gives no reason whatever why it should have done so. 


At page 9 of his brief, appellant comments that he did 
not file any Certificate of Readiness (for trial) but asks 
rhetorically why he should have when he was being lulled 
into thinking settlement was ‘“‘just around the corner”’. 
This latter, as we have seen, does not accord with the facts. 
He goes on to acknowledge that he never filed a Certificate 
of Readiness but would excuse himself with the comment 
that neither did appellee file one, nor was one required 
under the circumstances. The fact is he was not ready; 
this is shown by the transcript of the October 9, 1958 
proceedings before Judge McGuire. But he could have 
prepared himself and filed such a certificate and saved his 
case from dismissal. (The fact that the appellee did not 
file such a certificate is immaterial to appellant’s situa- 
tion, then or since.) And when appellant says (as he does 
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at page 9 of his brief) that no certificate of readiness ‘‘was 
* * © ever required under the cireumstances’’, he merely 
begs the question. The short and plain answer to that is 
that had he been in position to do so and filed one, at any 
time up to dismissal, he would have saved his case. 


The applicability to this case of the two cases cited by 
appellant on page 9 of his brief is not apparent. The 
Hydraulic Press Mfg. Co. case, for instance, was a patent 
infringement case and deals with the right of a plaintiff 
to dismiss voluntarily his own case and the power of the 
Court to impose conditions in certain circumstances. It 
has nothing to do with dismissal upon motion made by the 
defendant or, as here, upon enforcement of a Court Rule 
based on want of prosecution by the plaintiff. 


Appellant goes on to say that in the case at bar a dis-- 
missal without prejudice was allowed (by him) and it was 
noted (by him) that a new action could be filed within the 
period of limitations, but that then on October 15, 1959, 
the Court arbitrarily, unwarrantedly, and not in the best 
interests of the fair administration of justice denied the 
relief sought. He ignores the fact that the dismissal fol- 
lowed by several months the Calendar Call conference be- 
fore Judge McGuire in October, 1958, discussed above, and 
a month’s warning Notice Under Rule 13 of the District 
Court and then Notice of Entry of Dismissal in April, 1959, 
pursuant to that Notice and Rule, and that then he did 
nothing for many months after that. 


Next, appellant invokes Rule 60, F.R.C.P. and contends 
the relief he sought could and should have been granted 
by the District Court under that rule. But that rule has 
to do with correction of judgments. And it requires the 
motion to be made within a reasonable time. Further the 
discussion of this Rule in the Bridour case (cited and 
quoted by appellant) shows that ‘‘an application to vacate 
a judgment is addressed to the sound discretion of the 
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trial court, the exercise of which will not be disturbed on 
appeal except for abuse.”’ Moreover, here the effect would 
be to work a gross inequity upon the appellee, while one of 
the recognized conditions to granting such relief is as 
appellant says, that no actual injustice would ensue. 


In this connection appellant again erroneously claims 
that appellee’s counsel at the hearing before Judge Mc- 
Guire on October 9, 1958, indicated there was a possibility 
of settlement. On the contrary, as hereinbefore pointed 
out, appellee’s counsel undersigned told appellant that the 
appellee, Fox, would pay nothing. 


Next, appellant invokes Rules 41(b) and 55(c), F.R.C-P. 
These rules, clearly on their faces, are not applicable to 
this case arising out of Local Rule 13. 


Applicability here of appellant’s citation (p. 12 of his 
brief) of Barron and Holtzoff’s Federal Practice and Pro- 
cedure is not apparent; nor is his citation (p. 13 of his 
brief) of In re Roney. Moreover the Slagle case (cited 
page 13 of appellant’s brief) dealt with giving an unin- 
formed plaintiff opportunity to procure important evi- 
dence, rather than hastening to an adverse judgment. 


Appellant goes on to say it was obvious he needed help 
to prosecute his claim, and it was within the Court’s power 
to aid him. Probably after he was hospitalized, he needed 
help; but he had allowed months to go by before that and 
done nothing; in short his situation was of his own making. 


Then he cites (page 13 of his brief) Local Rule 13 and 
Rules 41(b), 55, and 60 F.R.C.P. as basis for contending 
that both dismissals were “¢eonditional’’, able to be cured 
by filing a new action within the period of limitation or by 
the motion filed. It is submitted the District Court’s denial 
of the Motion to Reinstate was correct, for reasons already 
discussed, and that appellant’s failure to file a new action 
within time renders academic his contention that doing so 
would have preserved his claim. 
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Last, he asserts he would not have needed permission to 
file a new action on August 12, 1959, except for incapacitat- 
ing sickness; and it was for this reason, he says, that he 
moved to reinstate his action; and he says that was a plea to 
the Court to recognize his incapacity and help him pre- 
serve his rights. Again he ignores the many months of 
inaction he allowed to elapse before he became ill; and he 
seeks relief from his own protracted neglect of his cause 
at the expense of the rights of the appellee-defendant 
below. 

CONCLUSION 


In his conclusion, appellant summarizes his assertions 
and contentions and then reiterates his plea for special 
consideration from this Honorable Court to cure his own 
flagrant derelictions in prosecuting his own case, but all at 
the expense of the rights and protections the law provides 
for the appellee. Not on grounds of law, and certainly not 
on principles of equity, we respectfully submit and ear- 


nestly urge, can the relief sought by appellant be granted. 


Respectfully submitted, 


D. C. Cotnapay 
Attorney of Record herein for 
Morris Fox, Appellee. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,538 
L. Wuu1aM Sremrw, Appellant, 
v. 
Morris Fox, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


CERTIFICATE OF SERVICE 


A copy of the foregoing Appellee’s Brief on Appeal here- 
in was mailed this 29th day of April, 1960, to I. William 
Stempil, Esquire, postage prepaid, to his office address of 
record, Warner Building, Washington, D. C., he being the 
Appellant herein pro se. A copy of this brief in the form 
annexed has gone today to the printer to be printed. 


D. C. Conmapay 
Attorney for Appellee 


Of Counsel herein: 


Coutuapay & CoLLaDAY 
1331 G Street, N. W. 
Washington 5, D. C. 
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APPENDIX FOR APPELLEE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Crvm Division 


Crvm Action No. 3382—’56 
Filed September 4, 1956 


L Wns Srempn, 1123 Warner Building, 501—13th 
Street, N.W., Washington 4, D.C., Plaintiff 


v. 


Morris Fox, 1249 New York Avenue, N.E., 
Washington, D.C., Defendant 


Answer to Complaint Herein 


Defendant, Morris Fox, answering, respectfully presents 
to this Honorable Court the following: 


I 


The complaint herein fails to state a cause of action 
against defendant. 
I 


1. The first paragraph of the complaint herein alleges 
that jurisdiction is based upon the fact that this is a civil 
suit involving over $3,000.00 exciusive of interest and costs 
and that the defendant is a resident of the District of Co- 
lumbia. The defendant, Morris Fox, is a resident of the 
District of Columbia. The amount in suit is merely a claim 
of the plaintiff, and, unless proved, will not sustain the 
jurisdiction of this Court. 


2. Defendant admits that plaintiff is engaged in the prac- 
tice of his profession. 


3. In Paragraph 3 of the complaint, Mr. Stempil, both 
for himself and as an alleged agent for Washington Rapid 
Transit System, Inc. a District of Columbia corporation, 
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asserts that ‘“‘between December 15, 1955 and sometime 
during the month of March, 1956,” he, at defendant’s re- 
quest, performed certain legal services for the defendant, 
for which he now claims judgment in the sum of $25,000.00. 


The services, if any, performed by plaintiff as alleged in 
Paragraph 3 of his complaint were volunteered and not 
accepted. 


4. In Paragraph 4 of the complaint it is alleged that 
“Ssometime between December 15, 1955 and January 1, 
1956,”’ defendant entered into an agreement as therein fur- 
ther alleged, for which the said plaintiff, or plaintiffs, were 
to receive for the services of I. William Stempil fifty 
(50%) percent interest in any and all monies received by 
the said defendant if he should be successful in consummat- 
ing the so-called ‘‘transit deal,”’ and further that the plain- 
tiff was promised an employment contract with the ‘‘new 
transit company’’ as claims attorney for a period of ten 
(10) years at an annual salary of $20,000.00 and a per- 
centage of stock, to be determined at some time in the future 
after the new company was formed. 


Defendant denies each and every allegation of the com- 
plaint above referred to. 


5. As to Paragraph 5 of the complaint, defendant admits 
that plaintiff requested him to submit an accounting and 
letter of intention as to what defendant intended to do, and 
that defendant refused to discuss the matter and advised 
plaintiff that he was under no obligation to plaintiff. The 
remaining allegations of Paragraph 5 of the complaint are 
immaterial and, accordingly, are denied. 


6. As to Paragraph 6 of the complaint defendant states 
that he is without information sufficient to form a belief 
as to the correctness thereof and, accordingly, denies the 
same. 


7. Paragraph 7 of the complaint consists of an alleged 
direct quotation which the defendant denies. 
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8. Defendant asserts that the allegations in Paragraph 
8 of the complaint are immaterial and, therefore, should 
be stricken. 


9. Defendant admits that he has received inquiries from 
plaintiff, looking to a settlement of supposed claims of 
plaintiff; and he asserts that he has denied informative 
response thereto on the ground that such inquiries were 
improper and without authority. 


10. As to Paragraph 10 of the complaint herein, defend- 
ant asserts that the same consists of conclusions of fact 
and of law and expressions of opinion of the plaintiff and, 
therefore, requires no denial; but, if material, he denies the 
same in each and every detail thereof. 


The concluding ‘“‘ad damnum’? paragraph of the com- 
plaint does not, according to the rules of pleading, require 
a denial; but defendant, nevertheless, denies the same in 
each and every detail thereof. 


The demand of plaintiff for trial by jury is noted and 
acceded to. 


Coxuapay & CoLLapay 
Attorneys for defendant, 
Morris Foz 


By D. C. Conmapay 
D. C. Colladay 
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District or CoLuMBIA, 88: 


I, Morris Fox, defendant herein, hereby swear, under 
oath, that I have read and considered all of the allegations 
of the foregoing and annexed answer on my behalf and 
verily believe the same to be true. 


Morris Fox 
Morris Fox, Defendant 


Subscribed and sworn to before me this 4th day of Sep- 
tember, 1956. 
Tretma J. ULLMAN 
(Seal) Notary Public, D.C. 


Coxuapay & Co~LaDAy 
E. F. Cotnapay 
D. C. Cotmapay 

1331 G Street, N.W. 


Washington 5, D.C. 
Attorneys herein for 
Morris Fox, Defendant. 
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UNITED STATES’ COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 
15,538 


September Term, 1959 


I. William Stempil, 


Appellant s 


Vv. 


Morris Fox, 


Appellee. 


PETITION FOR REHEARING : | 
EN BANC, 


The appellant I, William Stempil, pro se, petitions this 
Honorable Court to grant a rehearing en banc in the above-entitled 
cause, and upon a rehearing en banc and further consideration hereof, 
prays that the judgment entered herein on October 15, 1959 be set 
aside and the cause reinstated under D.C. Civil Action No. 3382-56, 


and for grounds of this petition states as. follows: | 


(1): Although the per curiam order issued on June 9, 1960 


states that "This case. came on for consideration on the record from 
the District Court * * *" it is conceivable that the Court overlooked 
the. importance of the rearent of the minutes of the hearing held be- 
fore the Hon. Judge M. F.. McGuire on October 9, 1958, since the 
minutes were not part of the brief or appendix submitted by Appellant 


but allowed to. be made part of the record by an order of this: Court 


ays 


wherein the supplemental transcript had to be filed no later than 


April 9, 1960. | 
It would appear from the Order of April 15, 1960 that your 
appellant had not complied with that order as far as the April oth date is 
concerned, but at the time of the oral argument of the appeal he pre- 
sented for the Court's inspection a photostatic copy of the District 
Court's docket in 3382-56 which indicated that on April 7, 1960 he 
complied with this Court's order by filing the Court Reporter's certified 
transcript in the District Court as per information furnished him by 
the Clerk's office of the Court of Appeals. (This Court's docket shows 
that the transcript was filed with the reporter's certificate in the Court 
of Appeals on April 19, 1960). | 
Am I to be further punished for an-act over which Thad no 


control and did, in fact, comply with the order as issued? 


(2) If, as this Court stated in the per curiam decision of 
June 9, 1960 that the case came on for Consideration on the record 
from the District Court, your Appellant believes that the decision to 
affirm the judgment of the District Court will create a situation -where 
it would seem that this Court approves of allowing. a decision of a judge 
of equal rank in the District Court to render ineffectual the decision 
of a fellow judge wherein the judge to whom the cause was originally 
submitted arranged and ordered the preservation of the appellant's 


cause, at least through August 13, 1959, 


It would appear, therefore, that this Court's decision was 


determined on things dehors the record, because the record positively 


mca 


indicates the wishes of Judge McGuire:- "You've got until August 13, 
! 


1959. (p. 5 - supplemental transcript - hearing October 9, 1958) --Dis- 
miss, I will non-suit you. Without prejudice." (p. 6, supplemental 
transcript hearing - October 9, 1958.) i 

This is not a case where appellant is petitioning the Court 
for a rehearing en banc on the sole ground that the case is one of great 
importance to him or that its decision will affect other cases coming 
before this tribunal from time to time, but asks the Court to reconsider 
it in the light that when the Order of June 9, 1960 was issued out, an 
important consideration and authority entitled to weight in ana 
same, was overlooked. ae : 

All during the proceedings of October 9, 1958 your appellant 
was operating, perhaps incorrectly, under the apprehension that if the 
suit was 'non-suited' it was to be under Rule 41(b) of the Fed. R. of 
Civil Pro. , when in fact, such action, or actions, as taken by the 
parties and the Court on October 9, 1958 amounted to a dismissal under 
41(a)(2). , 

Your appellant's only 'crime' connected with the proceed- 

ings is that he failed to prepare the order -- but the Court's decision 

in the matter and intentions are recorded on both the District Court 

docket sheet and on the cover sheet of the record itself. (A certified 

copy of the cover sheet has been attached to the original of this petition 

along with a motion for permission to have it made a part of this record. ) 
_ Since it is this Court's avowed policy to confine itself to 

the facts disclosed by the record and the inferences legitimately deducible 


Toe 


/ 
therefrom --your appellant's petition for rehearing en banc ought to 


be granted in order that manifest injustice be halted and the respectable 
administration of the law be preserved, i 

The pertinent portions of Rule 41(a)(2) of the Fed. R. of 
Civil Pro. provide that except as provided for in paragraph (1) of the 
rule, ‘no action shall be dismissed at the plaintiff's instance save upon. 


order of the court and upon such terms and conditions as the court 


deems proper. * * * Unless otherwise specified in the order, a dis- 


missal under this paragraph is without prejudice. ' 

Your appellant therefore contends that if the rule means 
what it says--and if this court is guided by the rules--the order of 
IJume 9, 1960 ought to be reconsidered under this petition for rehearing 
en banc and decided in favor of the appellant based solely on good law 
and the proper interpretation of the Federal Rules of Civil Procedure. 


The appellant recognizes that the courts and their officers 
under Rule 13 et seq. Local Rules D.C.D.C. are given the power to 
prod dilatory counsel into action and the stimulus is oft times a threat 


of ‘failure to prosecute'--dismissal. 
Obviously, an examination of the record in the instant case 
reveals that the suit filed by the appellant was not filed for the parpore 
of delay or for its nuisance value since it was prosecuted diligently 
enought through and beyond the pre-trial stage and delayed at the re- 
quest of the plaintiff because he needed certain witnesses. The trial 


a Washington Ry & Elec. Co. v. Stuart, 50 App. D.C. 74, a6 
67 . 


~5- 


judge on October 9, 1958 at a call of the calendar, after hearing both 
sides and deciding that the defendant had not told his attorney the entire 
story about possible settlement of the case, advised the plaintiff-appellant, 
“Go ahead and dismiss your case, but make some other nee reerent 
whereby presumably you would be satisfied--" (p. 5, supp. transc. 
Oct. 9, 1958). : 

When the plaintiff asked, “Then if I am not satisfied 2" -- 
the Court answered, "Then you can reinstate. I think if you take the 
bull by the horns and dismiss with the idea that something * * * There 
is the idea of money in the till in the immediate future. * * * You've 


got until August 13, 1959." (p. 6, supp. tr. Oct. 9, 1958.) 


Since it is proper for this Honorable Court to take judicial 


notice of accomplished facts, it is a matter of common knowledge that 
the defendant Fox is now vice-president of D.C. Transit, Inc. , the 
successor to. Capital Transit and the newspaper files support the con- 
tentions of the appellant that he materially assisted the defendant in 
securing that position as well as assisting him in arranging: foe the 
eventual purchaser, and to be summarily deprived of the fruits of 
appellant's labor now--without even being given the apy of 
having the case heard on its merits--would appear to be a penalty Ff) 
harsh that only extreme provocation would justify it. : 
Appellee Fox has not been injured by the delay, if that is 
what it is to be called and is in no worse position now than he was at 
the beginning of the litigation. i 
To this,-your appellant adds that each and every part of 
the record including the District Court's order of October 15, 1958-- 
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spells out the fact that the arbitrary order of the District Court denying 
plaintiff-appellant's prayer to reinstate the cause of action--was incorrectly 
interpreted by this Court, and upon a petition for rehearing en banc, 
appellant's prayer ought to be granted and the true state of the record 
determined so that justice can be done, | 

To assure appellant that the petition for a rehearing en banc 
includes the proceedings of October 9, 1958, same is noted here now 
and appellant swears it is an exact copy of the original now on file with 
this Court, but which was not part of appellant's brief or Feet when 
the cause was originally argued. However, it was referred to from 


time to time in said argument. | 


p. 2,- THE DEPUTY CLERK: Stempil et alv. Fox, 


THE COURT: This case was pre-tried on the 23rd of April Are 
you ready for trial? 


MR. STEMPIL: Your Honor, may] be heard? 
THE COURT: Are you ready for trial? 
STEMPiL: I want to make explanation... 


My question is simple; Are you ready--if not, I will 
hear-- 


No, 


- Why not? 


There are several witnesses in this matter who are 
not in the city at this time. The witnesses are mem- 
bers of Congress. 


Now, this case was continued to the 9th of September. 
| 
Or the-- 


On motion of the plaintiff, and then it was-- 


- MR. STEMPIL: 


THE COURT: 


STEMPIL: 


THE COURT: 


a = 


Continued until the 8th of October, and when) I con- 
tacted the-- | 


What are the members of Congress going to testify to? 
This is a contract for legal services. What are they 
going to testify to? | 


That I was attorney for Mr.. Fox. 


If you have the record of the hearing, you don't need 
Congressmen. If you appeared before a Congressional 
committee and the record of the Congressional Com- 
mittee would indicate in what capacity you BEESEe, 
you don't need Congressmen to testify. 


At the same time there are other meetings Mr. Fox 
and I had with other members of Congress in the 
Committee Room. 

What difference would that make? If you appeared 
before a committee and you were counsel for the com- 
mittee, the record would indicate in what ca ey 

you appeared. This has been here since 1956 


Mr. Fox and I have been--were--in contact with each 
other, and there is a possibility of settlement, and 
Mr. Fox notified Mr. Colladay. 


Let's hear from counsel on the other side. Is there 
a possibility of settlement, Mr. Colladay? 


MR. COLLADAY: Mr. Fox, when I was talking to him a few days ago, 


THE COURT: 


said Mr. Stempil had been in touch with aa about 
the possibility of a settlement. 


Now, did you contact Mr. Fox, He is your client, 
isn't he? 


MR. COLLADAY: That is correct. 


THE COURT: 


Why didn't you contact Mr, Colladay? 


MR. STEMPIL: Mr. Fox called me about other matters, and I advised 


(p. 4) 


him. 


MR. COLLADAY: Mr. Fox told me that he had said to Mr. Stempil, 


“Well, go ahead and dismiss your case." And that 
he had told Mr. Stempil that he would not pay any- 
thing in compromise settlement. So, whether Mr. 
Stempil has some other idea, I don't know. 


THE COURT: 


Your Honor, there is a settlement in mind. It is not 
concerning: money. It is the consolidation of some 
other matters that may result in the dismissal of this 
suit, 


Then Mr. Colladay is not being advised by his client 
as to what this is all about, 


MR. COLLADAY: Excuse me, Your Honor, 1 overlooked, Mr. Fox did 


MR. STEMFIL: 
THE COURT: 


MR... STEMFIL: 


THE COURT: 


say to me in our t conversation, just a tew 8 
ago, that there were some matters, some legal matters, 
whic. ée@ mi: consider gett r. erry to al 

in. 


My suggestion, in the interest of justice, your Honor 
‘would be to put this over from the trial at ready calendar, 


Here is the question. The interests of justice are com- 
bined with the interest of the congested calendar, which 
is something else; we have the case on the calendar-- 
it’s been here since the 13th of August, 1956, and we 
don't want any part of it unless its going to be tried (p. 5). 


He has given the key to the picture. Dismiss it without 
prejudice, and see what happens. 


Under 41(b)-- 


Well, that is what it amounts to, under 41(b). I gather 
from what Mr, Colladay says in rather cryptic terms, 
Mr. Fox hasn't told him the whole story. Go ahead 
and dismiss your case, but make some other arrange- 
ment whereby presumably you would be satisfied-- 


Then if I am not satisfied? 


. Then you can reinstate. I think if you take the bull by 
the hos and clear: orns S with the idea that something 3 * * 


There is the idea of money in the. till in the immediate 
future. 


Have you got the date of the original suit, your Honor? 


August 13, 1956, That is the Date--Filed-Harry Hull, 
Clerk. 


Well, then, I will be safe if I have to reinstate within 
the statute of limitations. 


What? 


MRE. STEMPILL: With reference to the Statute of Limitations? 
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THE COURT: You've got until August 13, 1959. | 


MR. STEMPIL: I will ask the Court to entertain my motion if Mr. 
(p. 6) _ Colladay does not object to dismiss the suit without 
prejudice-- | 


THE COURT: Dismiss, I will non-suit you. Without prejudice. 


MR. STEMPIL: Wait a minute, Your Honor. Let me think, Don't 
jump. | 


THE COURT: I am not jumping. I have already thought. 
MR. STEMPIL: Dismiss it without prejudice. 

THE COURT: You have thought it out? 

MR. STEMPIL: Yes. 


THE COURT: Does that meet with your tacit or express approval, 
or both? | 


MR. COLLADAY: It is all right with me. 
THE COURT: It is all right with him, he says. All right. Submit 
an order. 


MR, STEMPIL: Do you want me to? 


THE COURT: You are the fellow 


certificate of reporter Katherine K. Byrholdt. 

Your appellant asxs that when this Honorable Court re-reads 
the record and the transcript herein, an important fact was pueniconed 
by Judge McGuire, the appellant and this Court, namely: - Judge McGuire 
referred to the suit as one for services rendered but the court and plain- 
tiff overlooked the fact that it was also a suit for libel and slander 
wherein the defendant Fox had libeled and slandered the plaintiff in his 


official and professional capacity--a matter most important/to an attorney 


and counsellor at law here in the District of Columbia especially when 


appellant has no other means of making a living. 
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In Bolton v. General Motors, 13 F.R.S., 180 F. 2d 379, the 
Court there ruled that a plaintiff had a right to dismiss his action without 
prejudice under 41(a)(2), upon such terms and conditions as the court 
might prescribe, unless the defendant would be subj ected thereby to 
gome plain legal prejudice beyond the annoyance of a second suit. 

In the instant case, Judge McGuire told the appellant that 
he was 'non-suiting' him and if he couldn't make any satisfactory 
arrangements with Mr, Fox after that, that the appellant could, re- 
instate his action before August 13, 1959. 

The trial court did not say that the appellant had to file a 
new suit--he said, YOU CAN RE-INSTATE. 


Appellant, before August 13, 1959, filed the motion to re- 


~ 


Cny- P- 
instate in accordance with that instruction. (Record p.¥/). Judge Keech, 


countermanded the instruction and order of Judge McGuire and denied 
the reinstatement and it is patent that by such denial the Statute of 
Limitations was invoked against the plaintiff as to any effort he might 
make to commence a new suit. 

In Trush v. Great Lakes Transit etc. , 42 F. Supp. 65 
(DCWD NY, 1941), the Court there ruled that a motion to dismiss on 
the ground of laches in filing an amended complaint be denied, it appear- 
ing that the defendant failed to file the amended formal order directing 
the plaintiff to file an amended complaint since it was shown that there 


‘was no undue damage or prejudice done as a result of this failure... 


Perhaps the action taken by Judge Keech referred to the 
Clerk's action taken April 9, 1959 pursuant to Local Rule 13, but wasn't 


this unnecessary since Judge McGuire had already noted his decision 
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to non-suit and dismiss without prejudice with the right to re -instate before 


August 13, 1959? 


All in all, if the prime purpose of the District Court is to 
dispense justice, your appellant claims he was not afforded any in this 


instance. 


Your appellant prays that his petition for rehearing be 
accepted and reheard en banc for the purpose of allowing him to prove 
to the court that the ruling of June 9, 1960 is contra to the mecord? 
contra to the Federal Rules of Civil Procedure as in respect to Rules 41, 
59, and 60, for is it not a maxim of the law that "an act of the court 


shall prejudice no man?" 


Your appellant believes that the object of the trial of law- 
suits is to reach just decisions and to thereby preserve and protect the 
rights of litigants and when a motion for reinstatement teimade in accord- 
ance with a judge's order and denied without good cause, it seat be 
assumed that the action in denying that motion was arbitrary)and a 


denial of a fundaméntal right. 


In Shreve v. Cheesman, 69 F. Rep. at 792, the Court stated: 


In the Federal Courts, the various judges who sit in the same court 
should not attempt to over-ride the decisions of each other especially 
upon questions involving rules of property or of practice, except for 
the most cogent reasons. | 
There wasn't any cogent reason for Judge Keech to over- 


rule Judge McGuire in this matter since it is a known fact that the 


ad re 


decision on October 9, 1958 was rendered by a judge whose opinions 
command the respect and confidence of lawyers and laymen and it was 
an authoritative declaration of the law after careful consideration by 
a court of high rank, 

That decision of October 9, 1958 was, up to that point, the 
only court decision upon the question in this case. It therefore should 
have had the force of a very persuasive, if not a binding precedent on 
all other judges of the District court--and in the alternative--when the 
matter did come up in October of 1959, the matter should have been 
referred back to Judge McGuire. 

How was the appellant supposed to assume that with Judge 
McGuire's ruling to. back him up, that his motion to re-instate would 
be denied, although filed within the statutory period of time noted by 


the Court? 


To permit the per curiam decision to stand without affording 


the appellant the opportunity to be heard on his petition for rehearing 


en banc, would be veering away from a rule where judges of co-ordinate 


jurisdiction do not create conflicts amid their own courts as to the carry- 
ing out of orders, unless for some real cogent reasons. 

With that in mind, your appellant knows that that rule pre- 
vails only among juiiges of co-ordinate jursidictions and that it has no 
application in an appellate court, whose duty it is to review the decisions 
of the questions of law which were rendered by the inferior courts and 
to decide then according to the law and the facts. 

For all of the foregoing reasons, your appellant prays that 
his petition for rehearing en banc be granted. 

/s/ 1. William Stempil, pro se. 


. t » pro se. 


AFFIDAVIT 


I hereby certify that this petition for rehearing en banc is 
made in good faith and not for the purpose of delay and filed and prayed 
for because the appellant believes the per curiam decision rendered on 
June 9, 1960 was arrived at through a misconstruction of the record 


and points of law relied on. 


/s/ I. William Stempil 


I further certify that on June 18, 19601 caused a copy of 


this petition for rehearing en banc to be mailed to Colladay and Colladay 


at 1331 G Street, N. W., Washington, D. C., the attorneys for the 


appellee, via First Class mail, postage paid, 


/s/ 1, William Stempil 


I. William Stempil, pro se 
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2. At the risk of burdening further the record herein, 
this Appellee, nevertheless, will give attention to some of 
the more glaringly unwarranted assertions in the said 
Petition for Rehearing. 


3. On page 2 of his Petition, the Appellant rhetorically 
inquires, ‘‘Am I to be further punished for an act over 
which I had no control and did, in fact comply with the 
order as issued?’’ This is an indirect restatement of the 
Appellant’s charge in his Brief herein that he was a 
victim of circumstances beyond his control and of applica- 
tion to him of the standing rules of the United States 
District Court for the District of Columbia. The facts in 
this record have already been fully presented to this 
Honorable Court through the second section of this 
Appellee’s Brief herein under the heading, ‘‘Counter- 
Statement of the Case’’, and the argument therein there- 
upon ensuing, at pages 8 to 18 thereof. 


4. On page 2 of his said Petition for Rehearing, the 
Appellant attempts to intimidate this Court with a charge 
that he believes that this Court’s affirmance of the judg- 
ment herein of the United States District Court for the 
District of Columbia ‘‘will create a situation where it 
would seem that this Court approves of allowing a 
decision of a judge of equal rank in the District Court 
to render ineffectual the decision of a fellow judge * * *’’. 
This proposition, it is respectfully submitted, is a creature 
of the imagination of the Appellant, Mr. Stempil. His 
further charge thereupon ensuing that this Court’s action 
was determined on the basis of matters outside the record 
herein ill befits an officer of this Court who has available 
to him the records and proceedings in the case with which 
he is concerned and has available, also, the right to petition 
this Honorable Court for its assistance, and with which 
(inasmuch as it is his own cause) he presumably is 
engrossed. 


5. At the top of page 3 of his Petition for Rehearing, 
the Appellant embarks upon a discussion of Rule 41 of the 
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Federal Rules of Civil Procedure and endeavors to compel 
therefrom a conclusion by this Honorable Court that he 
is thereby entitled to a rehearing en banc of his appeal 
herein. He would seemingly endeavor to complicate this 
matter for this Court by interplay of comment on Rules 
41(b) and 41(a) of the Federal Rules of Civil Procedure. 
To cap this gambit, he asserts that his only ‘‘crime’’ 
connected with the proceedings herein was that he failed to 
prepare and have entered the Order of the Court Below 
pursuant to the ruling of United States District Judge 
McGuire of October 9, 1948, wherein the said Judge McGuire 
advised the Appellant that he still had under the Statute of 
Limitations until August 13, 1959 within which to refile 
his action and advised him to dismiss his then pending 
action and, if pending negotiations with the Defendant 
Below should not prove satisfactory, then to refile his 
action within the statutory period aforementioned. 


The record herein, already on file with this Court, shows 


that the Appellant was specifically instructed by the Court 
Below to present an Order in accord with the findings and 
decision of that Court on October 9, 1958. The record 
further shows that the Appellant did nothing. 


Not to labor the point, but merely to round out the 
picture, we again call to this Court’s attention the state 
of the record herein, as summarized in this Appellee’s 
Statement of the Case in his Brief filed herein May 7, 1960, 
that no Order was presented by the Appellant and that, 
consequently, the cause went to automatic dismissal under 
Local Rule 13 of the United States District Court for the 
District of Columbia. And even then he did not timely 
move to reinstate his case. 


6. At the foot of page 3 of his Petition aforementioned, 
the Appellant herein attempts to circumscribe this Court’s 
knowledge of this case in such fashion as to compel the 
granting of his Petition for Rehearing En Banc. Rather 
than burden the Court with a detailed response to that 
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attempt, this Appellee prefers to cite and incorporate 
herein by reference the pertinent portions of his Brief on 
the appeal herein, filed in this Court on May 7, 1960. 


7. The remainder of Appellant’s Petition for Rehearing 
consists almost entirely of discussion of details in the 
conduct, or misconduct, of his case in the District Court, 
and urging upon this Court that it correct the same for 
him. The record below is clear; the matter has heretofore 
been fully presented to this Court; and the issues have by 
this Court been decided. No useful purpose can be served 
by a further hearing of this case by this Court en banc. 
This matter has already been heard fully by able and 
representative members of this Court. It is respectfully 
submitted on behalf of the Appellee, Morris Fox, that 
their determination should stand and that the Appellant’s 
Petition for Rehearing should be denied. 


Respectfully submitted, 


Coxiapay & CoLLapay 
Attorneys for Appellee 


By D. C. Cotmapay 

D. C. Colladay 
Cotiapay & CoLLaDay 
/s/ B. F. Cornapay 
E. F. Colladay 


/s/ D. C. Conbapay 
D. C. Colladay 


1331 G Street, N.W. 

Washington 5, D. C. 
Attorneys of Record hereim 
for Appellee, Morris Fox 
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IN THE 


United States Court of Appeals 


For rue District or Cotumsia Circuir 


Sepremper Term, 1959 


No. 15,538 


I. Wri Srempi, Appellant 
v. 


Morris Fox, Appellee 


Certificate of Service 


A true copy of the foregoing and annexed Answer of 
the Appellee herein to the Motion of the Appellant herein 
to Add to the Record Herein and Answer to Petition of 
Appellant for Rehearing En Bane was mailed this 
27th day of July, 1960 to I. William Stempil, Esquire, by 
first-class mail, postage prepaid, to his office address of 
record, 804 Warner Building, Washington 4, D.C. 


D. C. Connapay 
D. C. Colladay 


